Publ 
Utilities 


FORTNIGHTLY 








ST A AEE TOOTS: 


March 29, 1945 


THE HILL BILL—TO HELP SMALL TELEPHONE 
COMPANIES SERVE THE AMERICAN FARMER 


By Gordon Persons 
« » 
The New “End Use” Doctrine of Gas Reguiation 
By Elliott Taylor 


Advantages of Original Cost Classification of Plant 
Part Il. 
By Asel R. Colbert 








PUBLIC UTILITIES REPORTS, INC. 
PUBLISHERS 








Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 


Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 














This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 












eee 


k 


Me 
bs 
i 
& 





March 29, 1945 Public Utilities Fortnightly 


5 
a 
$ 
; 


Barber Makes the Burner 
Suit the Appliance 


® Since strict conservation is now the urgent duty of every fuel user, the type of 
efficiency afforded by Barber Burners assumes new significance. A group of about 
two hundred outstanding makers of gas appliances for all purposes, who have 
adopted Barber units as standard equipment, furnish unquestionable evidence as 
to Barber superiority. 


We have the proper facilities and experience for designing and building the ex- 
act type and size of burner unit to fit any gas appliance, using natural, manu- 
factured, Butane or bottled gas. We will cooperate with any reliable manu- 
facturer in the necessary development and laboratory testing, and in acting as 
continuous source of supply for his burner units. 


Write for Catalog 42 showing many styles of Burners for Appliances and Industrial Equipment, also Con- 
version Burners for Furnaces and Boilers, and Pressure Regulators. 


THE BARBER GAS BURNER:CO., 3704 Superior Avenue, Cleveland 14, Ohio 


BARBER BURNERS 
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service 
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® It’s no accident that the 
RIECEID is the favorite 
pipe wrench of millions of 
expert users. That uncondi- 
tionally guaranteed housing 









If this Housing ever that won’t break or warp 


Breaks or Distorts we 


will replace it Free 
ELYRIA, O 


Efficient, ‘NS 
Trouble-proof, 
Guaranteed 


means years of repair-free 





service. Adjusting nut in 
open housing spins easily to 
pipe size. Quick-action jaws 
won’t lock on pipe—handy 









pipe scale on_ full-floating 
hookjaw. Strong comfort- 
grip I-beam handle. More for 
your money—and you enjoy 
using it. Buy it at your Sup- 
ply House. 





This compound-leverage RIEZQIID has 

14 times the power of pe pipe 

wrenches . . . pays for itself in sal- 
vaged fittings! 














* WORK-SAVER PIPE TOOLS * 


THE RIDGE TOOL COMPANY - ELYRIA, OHIO, U.S.A. 
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HE U. S. Army Signal Corps continues its 

routine procedure of amazing everybody— 
this time with telephone wires. We have heard 
a lot about telephone company employees find- 
ing their previous experience a valuable back- 
ground for doing a better job of maintaining 
Army communications. But it looks as if the 
Army may pay the telephone industry back 
with interest if a certain recent Associated 
Press dispatch is even approximately true. 


WE refer to a story bearing a Washington 
date line of March 7th, to the effect that the 
Signal Corps is now using bazookas, rifle gre- 
nades, and airplanes to string communication 
wire without use of reels by means of a new 
revolutionary method employing a “special coil 
and dispenser.” The device, according to the 
War Department, has been tested at the Signal 
Corps’ ground signal agency at Bradley Beach, 
New Jersey. 


“OPERATIONS of communications troops,” 
the item continued, “will be greatly simplified 
by the laying of wire by airplane over moun- 
tains, deep valleys, and thickly wooded areas, 
the Signal Corps said, and bazookas and rifle 
grenades can now be used to shoot wire up to 





GORDON PERSONS 


Federal financing for farm phones as proposed 
in the Hill Bill will protect the smaller com- 
panies. 


(SEE Pace 399) 
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ELLIOTT TAYLOR 


Will the government some day tell us what we 
can eat, wear, or use to build our houses? 


(SEE Pace 410) 


advance patrols and other units in No Man’s 
Land.” 


WE have no idea, of course, just how or to 
what extent, if at all, this revolutionary new 
method of speeding up war communications 
can be applied to normal telephone utility oper- 
ations when the war is over. But the very de- 
scription of the method conjures up a thrilling 
vision of a telephone lineman sighting a ba- 
zooka along a stand of pole line a mile or two 
long and letting fly a line with all the flashing 
ceremony of a fourth of July rocket. A line- 
man’s job ought to be real fun if and when 
such things come to pass. 


THE situation recalls the Patterson cartoon 
published in our last issue, depicting an Army 
jeep full of grenades dashing merrily down 
the road while a couple of Signal Corps men 
throw one out at spaced intervals to dig post 
holes by explosive effect. -After reading the 
Signal Corps account of laying wire by ba- 
zooka, we wonder whether our cartoonist may 
not be prophetic, as well as humorous. 


¥ 


ERIOUSLY speaking, the telephone industry 
will probably find good use for speedy and 
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8 PAGES WITH THE EDITORS (Continued) 


economical short cuts for installing lines when 
the war is over. We have in mind particu- 
larly the problem of servicing rural subscrib- 
ers, concerning which there has been consid- 
erable agitation recently, climaxed by the in- 
troduction of three bills in Congress. The gist 
of these bills is briefly to set up a system of 
Federal financing for such rural telephony. 


THE opening article in this issue deals with 
this timely subject. Gorpon PeErsons, au- 
thor of this opening article on the so-called 
“Hill Bill,” which he drafted in collaboration 
with Senator Hill, sponsor of the bill, is the 
president of the Alabama Public Service Com- 
mission. Born in Montgomery in 1902, Mr. 
PERSONS was educated in Alabama schools, 
graduating from Alabama Polytechnic Insti- 
tute (better known as “Auburn”) as an elec- 
trical engineer. He was chairman of the Ala- 
bama Rural Electrification Authority (the 
state REA) from 1935 to 1939 and therefore 
knows a good deal about the problem of set- 
ting up wire on pole lines in rural areas—lit- 
erally from the ground up. 


HE established Gordon Persons & Company, 
a consulting engineering firm, in 1939, and in 
1942 became chief radio consultant for the Of- 
fice of War Information in Washington, han- 
dling leasing to the government of all U. S. 
short-wave broadcasting stations for the dura- 
tion of the war. The following year Mr. 
PERSONS was elected to the Alabama Public 
Service Commission, and became president of 
that board beginning this year for a 4-year 
term. 


¥ 


W°® are pleased to introduce in this issue 
another new contributor to the Fort- 
NIGHTLY, but one who is well known to many 
of our readers because of his editor- 
ship of one of our esteemed contemporary 
utility industry periodicals. Our editorial col- 
league is none other than Exiiorr Tayor, 
eastern editor of we8tern business papers, and 
chief editorial writer for Gas magazine. Ilis 
article on “The New ‘End Use’ Doctrine of 
Gas Regulation” begins on page 410. Mr. 
TAytLor has been associated with gas industry 
publications for the past twenty years. His 
comments on gas industry affairs are gener- 
ally regarded as reflecting the liberal rather 
than the conservative utility viewpoint. 


WHEN the Federal Power Commission first 
announced its proposed investigation of the 
natural gas industry, Mr. TAyLor undertook 
a first-hand survey among the members of the 
regulatory and conservation commissions of 
the gas-producing states on their opinions and 
attitude toward the FPC’s ambitious project. 
He is convinced that state regulation, acting 
in accordance with a sound national fuel policy, 
is the only workable answer to the problems 
of oil and natural gas conservation. 


TAYLOR was apparently the first to demand 
editorially that the Federal Power Commis- 
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ASEL R. COLBERT 


Original cost accounting suffers mostly from 
misunderstanding. 


(SEE Pace 415) 


sion’s administration of the Natural Gas Act 
be made a subject of a joint congressional in- 
vestigation. Mr. TAyYLor is at present editing 
a comprehensive natural gas study that is 
being prepared for publication by E. Holley 
Poe & Associates, natural gas consultants. 


¥ 


Are in this issue is the concluding instal- 
ment of the 2-part article on original cost 
accounting by AsEL Cousert, chief of the ac- 
counts division of the Wisconsin Public Serv- 
ice Commission, which began in our issue of 
March 15th. 


* . 


MONG the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE rights of stockholders to participate 
in the assets of a solvent company which is 
ordered to distribute its assets among stock- 
holders, in a simplification proceeding to meet 
the standards of § 11(b)(2) of the Holding 
Company Act, are determined by the United 
States Supreme Court. (See page 65.) 


A RETURN of 5.37 per cent on the rate base 
of a water company was held to be reason- 
able regardless of the cost to the company of 
its borrowed money.. (See page 104.) 


THE next number of this magazine will be 
out April 12th. 


A. \Chatioms 
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T’S like finding money when the Model 

285 public utility billing machine earns 
an “inside” profit by reducing your unit 
billing cost. 


This reduced billing cost results from the 
EXCLUSIVE combination of features built 


BUY, KEEP 
WAR BONDS 














When the 285 cuts your billing costs 


into the 285 ...the ONLY completely 
electrified billing machine that comput- 
es and prints balances automatically. 


The 285 gives you vertical accumula- 
tion of consumption and revenue by 
routes, mechanical proof that consump- 
tion is computed correctly, an especial- 
ly engineered form-handling carriage, 
flexible registers to meet requirements 
of possible future changes in routine, 
pe many other beneficial features. 


Our years of research enable our spe- 
cialists to set up plans tailored to in- 
dividual needs, thus making substan- 
tial savings. 


Such savings can be made for YOU... 
your nearest Remington Rand repre- 
sentative will gladly show you how... 
without obligation, of course. Phone 
him or write to us at Buffalo 5, N. Y. 


Deliveries according to W PB regulations. 


Remiaglon Rand 


BUFFALO 5, NEW YORK 


Bookkeeping Machines for YOUR EVERY Requirement 
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VULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 
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Iwo Babcock & Wilcox Steam Generators, 660,000 Ibs. per HyVULoy elements pages 14 and 15, HyVULoy Protective Bear- 
hour each at 1250 pounds pressure. Soot Blowers take steam at ings page 16, air cooling and pre-cooling, slow-speed LGE-2 


A * heads—pages 6 and 7, over-arm su rt. Slag screen, water 
45 psi. Long element life, easy operation, straight elements wails si _ in the open pass pron so BP a slag-free by 


and very effective cleaning are obtained by the use of the Retractable Model T-2 elements. 


The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Jesse H. Jones 
Former Secretary of Commerce. 


Wichita, Kansas, schoolchild’s 
essay on Franklin, 


Howarp BRUBAKER 
Columnist, The New Yorker. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 














—MOoNTAIGNE 





“on 


The development of our industry has given horsepower 
to freedom.” 


¥ 


“If we are going to be governed by telegrams, let us 
have Western Union boys in Congress at reasonably low 
salaries.” 


¥ 


“There has always been romance in American business 
and there has heen plenty of it in the record of RFC loans 
to business.” 


¥ 


“He was born in Boston, traveled to Philadelphia, met 
a lady on the street, she laughed at him, he married her, 
and discovered electricity.” 


¥ 


“The solution that Mr. Churchill offers for the Russo- 
Polish problem is disarmingly simple. He suggests that 
we just pick Poland up and move it a bit west.” 


¥ 


“New enlightened management is putting human rela- 
tions above all other business duties, and this we must 
do to win the confidence and respect of the worker.” 


¥ 


“The wrong way [to get a better standard of living] is 
to demand a bigger share of the existing national income. 
The right way is to seek every legitimate method of in- 


creasing the national product so that there will be more ~ 


to distribute. To put it another way, the wrong way is to 
demand a bigger share of a pie that has been baked. The 
right way is to help make a bigger pie.” 


¥ 


“TI do not know why we must be the only silent partner 
in this grand alliance. There seems to be no fear of dis- 
unity, no hesitation in Moscow, when Moscow wants to 
assert unilateral war and peace aims which collide with 
ours. There seems to be no fear of disunity, no hesitation 
in London, when Mr. Churchill proceeds upon his unilat- 
eral way to make decisions often repugnant to our ideas 
and our ideals.” 
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IN MACHINES 
IN COUNSEL 
IN SERVICE 


"IGURING, ACCOUNTING AND STATISTICAL MACHINES 


UR BURROU 


G STILL MORE 
GHS MACHINES” 


Businessmen, coping with changing accounting con- 
ditions and an increasing volume of work, are finding 
the flexibility of Burroughs machines an extremely im- 
portant advantage. And Burroughs systems and installa- 
tions men are giving them important help with their 
problems, thanks to the farsighted policies of the Bur- 
roughs organization. 


These Burroughs men have had years of intensive train- 
ing in machine accounting, and broad, diversified 
experience with all types of business enterprise. They 
have been working continuously with officers in the 
armed services, government officials and business exec- 
utives—helping them make the fullest use of the equip- 
ment they now have . . . helping them adapt their 
machines to changing conditions. 


Burroughs service men continue to provide the highest type of 
mechanical service—dependable in war just as before—to help 
keep Burroughs machines throughout the nation at top operat- 
ing performance. The reference files of up-to-date machine 
accounting information maintained in all Burroughs offices are 
another service playing an important part in helping users get 
fullest use from their present Burroughs machines. For help in 
meeting your problems, call your local Burroughs office, or write 
Burroughs Adding Machine Company, Detroit 32, Michigan. 


NATIONWIDE MAINTENANCE SERVICE + BUSINESS MACHINE SUPPLIES 
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President, General Motors 
Corporation. 
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U. S. Senator from Nebraska. 


J. CLiFForp FOLGER 
President, Investment Bankers As- 
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Excerpt from New York Chamber 
of Commerce resolution. 
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14 REMARKABLE REMARKS—( Continued) 


“Unemployment is a complex problem. There is no 
one cause and, therefore, there is no one remedy.” 


* 


“Inevitably we shall have more government than we 
have had before. We have learned some of the things 
government can do. Some of these new things are whole- 
some, but the price of liberty—of keeping the streams 
from becoming a flood to drown out our democracy— 
is vigilance.” : 


ye + 


“As causalty lists began to lengthen in newspapers from 
Framingham to Bellingham, one cold truth settled over 
the country. The nation was now spending at a rapidly 
rising rate, something which no nation is young enough or 
big enough or rich enough to spend lavishly: its young 
manhood.” 


¥ 


“The most important postwar problem is to get every 
citizen to realize that he ought to be ready and willing, 
through education, experience, and work, to make a social 
contribution in proportion to the social reward he expects 
to receive. ... We can have freedom and independence 
only when we qualify to look after ourselves.” 


¥ 


“Even those bleeding hearts who would give the whole 
United States away in order to raise the standards of liv- 
ing all over the world must realize that, even if we did 
give the United States away, and all were to get on a 
basis of equality, our people would go very far down, 
but the rest of the world would not come far up.” 


» 


“As a people we are inclined to extremes in our mental 
attitudes toward finance and other things. In 1929 you 
couldn’t give security away. People lost sight completely 
of thrift and calculated risks. They shot the works. Now 
we are at the other end of the gamut. Meanwhile the 
explosive power of uninvested money is building up.” 


: ¥ 


“Opportunities for employment are the result of the 
desire of all of us for goods and services and for the 
freedom of selection as to what we all of us want. Jobs 
are the result of willingness to work to produce what 
others want at a price they are willing to pay. On these 
terms jobs will always be available. On any other terms 
jobs for all cannot be made available by government or 
anyone else.” 
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Due to wartime travel restriction, conventions listed are subject to cancellation. 
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7 4 Industrial and Commercial Gas Conference starts meeting, Toledo, Ohio, Mar., 
1945. 





q American Water Works Association, Montana Section, will convene, Lewiston, Mont., 
April 13, 14, 1945. 














q American Society of Mechanical Engineers will hold spring meeting, Boston, Mass., 
Apr. 16-18, 1945. 
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4 American Bankers « Association will hold administrative committee meeting, New York, 
N. Y., Apr. 15, 16, 194 





q Southwestern Gas Measurement Short Course will be held, Norman, Okla., Apr. 
17-19, 1945. 






{ Iowa Independent Telephone Association starts meeting, Des Moines, Iowa, Apr., 1945. 


q Illinois Telephone Association will convene, Peoria, Ill., Apr. 19, 20, 1945. 





Q Edison Electric Institute Technical Committees will meet, Chicago, IIl., (ey 
Apr. 20—May 2, 1945. 




















q AGA Natural Gas Department will hold annual meeting, Cincinnati, Ohio, May 7-8, 
1945. 








{ American Water Works Association, Pacific Northwest Section, will hold meeting, 
Gearhart, Or., May 18-19, 1945. 








{ AGA Joint Gas Production and Chemical Conference will be held, New York, N. Y., 
June 4-6, 1945, 





q Midwest Gas Association starts spring convention, Omaha, Neb., Apr., 1945. 





{ American Water Works Association, New Jersey Section, will hold meeting, June 8, 
1945. 








¥ Canadian Gas epee annual convention, will be held, Murray Bay, Quebec, 
June 19-22, 
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THE HILL BILL—TO HELP SMALL TELEPHONE COMPANIES 


Serve the American Farmer 


The author of this article, who collaborated with the congressional spon- 
sors of pending legislation to authorize Federal financing for rural tele- 
phone service, exposes a few fallacies and misunderstandings which have 
arisen as a result of the introduction of this measure. Speaking entirely 
for himself, but with the benefit of his special background on the subject, 
President Persons explains why—next to the primary objective of bring- 
ing more and better telephone service to the American farmer—the tele- 
phone companies themselves, particularly the smaller ones, stand to enjoy 
the greatest benefits from the passage of the Hill Bill. 


By GORDON PERSONS 
PRESIDENT, ALABAMA PUBLIC SERVICE COMMISSION 


proach to start off a magazine 
article with an “accent on the neg- 
ative” (to paraphrase the popular 
song). But there seems to be a certain 
amount of misunderstanding concern- 
ing the purpose of the original Hill Bill 


[ is admittedly an unorthodox ap- 


(S 2213),? to set up a Rural Tele- 
phone Administration. Further, this 
misunderstanding seems to have be- 
come so widespread that, perhaps, it 
would be helpful—from the standpoint 
of getting a clearer picture of what the 
sponsors of this proposed legislation 





1 This original bill—S 2213—was introduced 
so late in the Seventy-eighth Congress—De- 
cember 8, 1944—that further legislative prog- 
ress was not possible before the end of the 
session. It was reintroduced by Senator Hill 
early in the Seventy-ninth Congress in exactly 
as same form (S 73). 

companion measure to the Hill Bill 
(HR 1278) in the lower house was introduced 
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by Representative Patrick, Democrat of Ala- 
bama. These measures are not to be confused 
with a still later bill (HR 1665) introduced in 
the House of Representatives by Representa- 
tive Poage, Democrat of Texas, which would 
amend the Rural Electrification Act so as to 
permit REA to make Federal loans to finance 
rural telephony as well as rural electrification. 
(Editor’s note.) 
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are trying to accomplish—if I were to 
say a preliminary word or two about 
what they are not trying to accomplish. 

Specifically, the following fears are 
_ apparently entertained in some quarters 
—fears which I hasten to add are en- 
tirely groundless : 

1. That the Hill Bill would inaugu- 
rate and promote public ownership in 
the telephone field to the detriment of 
the private telephone industry. 

2. That the introduction of the Hill 
Bill is to discredit the private tele- 
phone industry in the United States 
because of shortcomings in rendering 
service to the farmer. 

3. That the Hill Bill, if enacted, 
would set up a new, unnecessary Fed- 
eral lending agency, duplicating to 
some extent the natural administra- 
tive function of the REA in the gen- 
eral field of bringing more and better 
utility service to the farmer. 


HESE fears, let me repeat, are 

groundless. They are also rather 
dangerous because they rest on a com- 
bination of inaccurate interpretations 
of the bill, plus some unwarranted con- 
clusions. It would be most unfortu- 
nate, indeed, if members of the small 
independent telephone industry who 
stand to reap the greatest benefits from 
the proposed legislation — next to the 
farmer subscribers themselves — were 
to be misled by such interpretations 
into unwitting opposition that might 
possibly obstruct final passage of the 
measure. Let us not burn our bridges 
behind us, at least before we make a 
sincere effort to really understand the 
bill. 

Therefore, I would like to state, 
without reservation, with reference to 
the three items enumerated above, the 
following : 


1, The Hill Bill was not designed to 
MAR, 29, 1945 


harm free private enterprise in the 
telephone industry; but, on the con- 
trary, one of its principal objectives is 
to assist the smaller telephone com- 
panies, through low-cost loans, to help 
themselves to help the farmer get 
service. 

2. That the introduction of the Hill 
Bill was entirely spontaneous, having 
origin which stemmed, in large part, 
from my own experience as a member 
of the Alabama Public Service Com- 
mission and as a former consulting 
engineer in the REA field. 

3. That the proposed establishment 
of a Rural Telephone Administration 
(RTA), as envisioned by the Hill Bill, 
would supplement rather than dupli- 
cate the work of the REA, and that 
provision is made for codrdinating 
the administrative responsibility in 
these two parallel, but not identical, 
fields in an efficient and frictionless 
manner. 


ln these disclaimers of “harm- 
ful” or “negative” effects which 
some critical writers and analysts may 
have assigned to the Hill Bill, let us 
now proceed to an examination of the 
more positive aspects of the bill itself. 
What ts the bill trying to accomplish? 

At the outset, I must stress that I 
speak for myself alone and not for the 
Senator from Alabama, the Honorable 
Lister Hill, official sponsor of the Sen- 
ate measure, nor for Representative 
Luther Patrick of the same state, 
sponsor of the companion House bill. 
That I presume to write at all on this 
subject is simply because I have been 
working on this whole matter of rural 
telephony for over a year. In collab- 
oration with Senator Hill, I drafted the 
text of the original bill. Up until the 
present writing, my own thoughts on 
the subject have met the general con- 
currence of Senator Hill and Repre- 
sentative Patrick; but whether they 
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SERVE THE AMERICAN FARMER 


will continue to do so in the future I 
obviously cannot say, nor do I make 
any commitment on their behalf. 

Briefly, the Hill Bill would create a 
Rural Telephone Administration and 
provide for an appropriation of $50,- 
000,000 for the fiscal year ending June 
30, 1945, with an additional $50,000,- 
000 authorization from the Recon- 
struction Finance Corporation. Sen- 
ator Hill stated in a press release issued 
December 8th that he and myself had 
been working on this bill for over a 
year and that studies, both on a state- 
and nation-wide scale, had disclosed 
that the number of farmers having 
telephone service had been steadily de- 
creasing yearly. “For instance,” Sen- 
ator Hill pointed out, “in the entire 
United States the decrease ranged 
from 17 per cent in the Middle Atlantic 
states to 39 per cent in the East South 
Central states.” In my own state of 
Alabama, farm telephones had declined 
60 per cent since 1930. The records of 
the Alabama commission indicate that 
only about 2 per cent of the farms in 
the state have telephone service today. 
The telephone industry must not live 
in the past, although its accomplish- 
ments have been many. Alabama com- 
panies must face the fact that 98 per 
cent of our farms do not have service 
now. 

The nation-wide average is not any 
tog much better, except in spots. 


q 


e 


“THE records of the Alabama commission indicate that only 
about 2 PER CENT of the farms in the state have telephone 
service today. The telephone industry must not live in the 


Senator Hill stated that the rural 
telephone bill provides that loans 
could be made to individuals, corpora- 
tions, state agencies, municipalities, 
and cooperatives or “mutual” tele-— 
phone companies as well as to the Rural 
Electrification Administration, for the 
purpose of financing the construction, 
acquisition, extension, or moderniza- 
tion of existing telephone companies, 
as well as to provide for the creation, 
when necessary, of any new organiza- 
tions. 

The bill also provides that preference 
be given to municipalities, cooperative 
organizations, mutual telephone com- 
panies, and to individuals or corpora- 
tions who operate existing telephone 
systems through which service is 
being rendered to a total of not more 
than 10,000 subscribers. 

I stated, in the same release, issued 
in collaboration with Senator Hill, that 
the farm telephone problem today is 
twofold: first, to provide service to 
farm homes which do not now have 
any service; but almost equal is the ab- 
solute necessity of funds being made 
available to the smaller telephone com- 
panies, of which there are over 30,000 
(more, in fact, including all ‘“mu- 
tuals’”’) in the United States, for the 
purpose of modernizing the local ex- 
changes as well as to completely rebuild 
existing farm lines. I then pointed out 
that a great number of existing rural 


past, although its accomplishments have been many. Ala- 
bama companies must face the fact that 98 PER CENT of our 
farms do not have service now. The nation-wide average is 
not any too much better, except in spots.” 
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lines were of the antiquated one-wire 
type which is very susceptible to in- 
terruptions of service and interference 
from near-by power lines. 


M y own background, by way of ex- 
planation for this type of activity, 
is briefly as follows: I was a former 
consulting electrical engineer, devel- 
oped some 10,000 miles of REA lines 
in Alabama, and for the past eight 
years it has become increasingly appar- 
ent that vigorous action by the Federal 
government would be the only means 
of bringing low-cost and adequate tele- 
phone service to the farmers of the 
nation, such as had proved to be the 
case in electric lines when the Rural 
Electrification Administration was set 
up. Since 1935 over 400,000 miles of 
REA lines have been built, to which 
must be added several hundred thou- 
sand miles by privately owned utilities. 
From time to time, all of us need to 
have a little fire built under us—and, 
more often than not, the fire later 
proves beneficial. 

Senator Hill stated that, under this 
bill, loans would be made upon a self- 
liquidating basis for the construction 
of new lines as well as the moderniza- 
tion of existing systems, at an interest 
rate of only 1# per cent with thirty-five 
years in which to repay the principal 
amount. The bill provides that 50 per 
cent of the appropriation should be al- 
lotted each year for loans in the several 
states in the proportion of the number 
of their farms not then receiving tele- 
phone service, as compared with the 
total number in the United States, with 
the further provision that at least 20 
per cent of such sums allotted yearly to 
each state should be made available for 
loans to small telephone companies 
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whose total subscribers are less than 
one thousand. 

“This,” Senator Hill pointed out, 
“would make sure that the smaller, or 
what is called the ‘independent,’ com- 
panies would have every opportunity 
to obtain funds to build new lines and 
modernize their exchanges, at an ex- 
tremely low rate of interest and on 
long-term repayments.” The remain- 
ing 50 per cent of the appropriation 
would be available for loans in any 
state or territory, with not more than 
10 per cent allotted to any one state. 


S° much for the original statement 
about the bill. Let me add a 
thought, here, that the problem of pro- 
viding rural telephone service is entire- 
ly different from that of bringing elec- 
tric service to farms. It makes no dif- 
ference whether electricity is brought 
in to a farm from east, north, south, 
or west. However, every farmer has 
some certain community in which his 
business and personal interests lie. This 
means that existing telephone com- 
panies, which already serve almost 
every community in the United States, 
are in a very good position to do a great 
part of the postwar extension of rural 
lines. The smaller telephone exchanges 
are often unable to obtain local loans 
for the expansion of their systems ex- 
cept at high rates of interest and short 
terms of repayment. (Do I hear some- 
one say, “You said it, brother” !) 
Nearly two and one-half million 
farms had telephones in 1920 and only 
one and one-half million in 1940—a 
decrease of about 40 per cent. This de- 
cline in telephones contrasted sharply 
with the extension of rural electricity 
which had increased in every state. One 
of the contributing factors is doubtless 
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Telephone Service versus Electric Service 


é 


‘... the problem of providing rural telephone service is ENTIRELY DIF- 


FERENT from that of bringing electric service to farms. It makes no dif- 

ference whether electricity is brought in to a farm from east, north, south, 

or west. However, every farmer has some certain community in which 

his business and personal interests lie. This means that existing telephone 

companies, which already serve almost every community in the United 

States, are in a very good position to do a great part of the postwar ex- 
tension of rural lines.” 





the fact that rates for farm telephone 
service had increased from an average 
of $1.39 in 1914 to about $1.80 at the 
present time, whereas every other util- 
ity rate had steadily dropped. Seventy- 
five per cent of the nation’s farms, 
numbering 4,166,000, still do not have 
any telephone service. Telephone serv- 
ice in the country as a whole had grown 
in the larger communities but had de- 
clined in the “rural areas” which are 
defined in the bill as being any area, in- 
cluding cities, of less than 10,000 pop- 
ulation. “Point-to-point’”? communica- 
tion by radio was seen as a possibility 
for remote farms. 

Let us sum up these objectives of the 
Hill Bill in three short points: 


(a) No one can dispute the fact that 
rural telephone service is a problem 
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which is definitely with us and one 
which must be solved. The farmers 
want telephone service and, in my 
opinion, they are going to get it, one 
way or another. It’s squarely up to 
the telephone industry to “plot the 
course.” 

(b) No one company, however 
large, can do the job. The Bell system 
is adequately financed and has pub- 
licly stated that it intends to embark 
upon a huge plan of rural telephone 
expansion in its own service areas, as 
soon as possible. 

(c) However, there are many thou- 
sands of other telephone companies, 
generally known as “independents,” 
some large and some small, but cer- 
tainly the majority of them are small. 
Wherever necessary, the existing 
service of the “independents” must 
be improved and this can be done only 
by almost complete modernization of 
their plant and lines. Bell has stated 
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that it does not intend to encroach 
upon the service areas of any of the 
“independent” companies. This means, 
then, that the independents must do 
the job in their own areas. Where, 
then, is the money coming from? If 
from local sources, then high interest 
rates and short terms of repayment 
must of necessity be expected. As- 
suming this to be the case, then the 
Federal government is the only log- 
ical answer. 


_. those who may question or ob- 
ject to the inauguration of Fed- 
eral financing in a new industrial field 
(telephone), let us keep in mind that 
the purpose is to help, not hinder, es- 
tablished private enterprise in that field, 
to help it do its job solvently and suc- 
cessfully. The only alternative is to let 
it fail to do its job which would be 
only to invite direct government par- 
ticipation by default. Viewed in this 
light, the Hill Bill might be rightly con- 
strued as protecting private enterprise. 

If Federal financing of private en- 
terprise were a new or untried thing, I 
could better understand critical reac- 
tion on this ground. But to save my 
life I cannot understand why it is all 
right for the Reconstruction Finance 
Corporation to loan money to railroads 
and practically every other type of busi- 
ness and so terrible for the same Fed- 
eral government to make low-interest 
and long-term loans to small telephone 
companies. I might add that a number 
of the more progressive “independ- 
ents” in Alabama, and elsewhere, have 
personally told me they think this bill 
is a godsend and they would do every- 
thing in their power to help it along. 
We must remember that any lending 
agency, whether a private bank, indi- 
vidual, or the Federal government, will 
always ask, “What is the money going 
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to be used for? Will the investment 
be protected by good management and 
sufficient income and when will the 
loan be repaid ?” 


hel us now examine some of the 
specific passages of the bill which 
bear out the general thoughts ex- 
pressed above. I might say in passing 
that I conferred in Montgomery, Ala- 
bama, early in February with a special 
committee of the United States Inde- 
pendent Telephone Association regard- 
ing provisions and suggested changes 
in the bill as they might affect the 12,- 
000 independent telephone companies 
of the country.” 

These gentlemen voiced no objection 
or question as to the necessary provi- 
sions in §§ 1, 3, 5, 6, 7, 8, 9, 10, and 
11 of the bill, so I shall briefly recite 
them by description only. 

Section 1 sets up the RTA as an in- 
dependent agency, similar to the orig- 
inal REA setup. (Although primarily 
for the benefit of rural areas, it is 
thought that the business of ‘“communi- 
cations” is entirely different from that 
of providing electric service. Rural 
power lines were certainly not designed 
with any thought of being used for 
telephone service. ) 

Section 3 authorizes the $100,000,- 
000 lending authority, half from the 
RFC and half directly from the Treas- 
ury—together with terms of loans to 
be made by RTA. 


2 Members of this USITA committee present 
were Carl D. Brorein, president of the Penin- 
sular Telephone Company of Tampa, Florida 
(chairman), Frank E. Bohn, president of the 
Home Telephone & Telegraph Company of 
Ft. Wayne, Indiana, R. A. Lumpkin, president 
of the Illinois Consolidated Telephone Com- 
pany of Mattoon, Illinois, and, ex officio, Clyde 
S. Bailey, executive vice president of the 
USITA, in charge of its headquarters in Wash- 
ington, D. C 
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Section 5 directs the allocation of 
half of the loans according to state 
need for rural phones; also, the 20 per 
cent reservation for small telephone 
companies already mentioned. 

Section 6 authorizes RTA to bid in 
at foreclosures and take other routine 
steps to protect loans. 

Section 7 requires nonpartisan ad- 
ministration and personnel activity 
within RTA. 

Section 8 requires annual report to 
Congress. 

Section 9 authorizes extension of 
time of payments, with a 5-year limita- 
tion. 

Section 10 defines “rural area” (for 
purposes of qualifying RTA loans) to 
mean areas, including incorporated 
communities, with population of not 
more than 10,000. The reason for the 
somewhat broader definition than the 
REA definition of “rural area” (1,500 
excluding municipalities) is that many 
small established community telephone 
systems are in need of rehabilitation 
and could well profit by the credit op- 
portunity in this bill to improve their 
local service as well as to outlying con- 
necting farm lines. 

Section 11—routine saving clause. 


HIS leaves only §§ 2 and 4 with 
which the USITA committee had 
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any difficulty at all. The question 
raised as to § 2 is quite minor. It could 
be satisfied by the addition of a phrase 
which would define the authority of 
RTA to participation in regulatory 
proceedings and litigation only in cases 
involving the interests of RTA bor- 
rowers, rather than telephone com- 
panies generally. 

Section 4, then, seems to invoke the 
principal objective from the standpoint 
of the private company operators. Be- 
cause of its importance, I quote the full 
text of this section of the original bill: 


The Administrator is authorized and em- 
powered, from the sums hereinbefore au- 
thorized, to make loans to persons, corpora- 
tions, states, territories, and subdivisions and 
agencies thereof, municipalities, people’s util- 
ity districts, and cooperative, nonprofit, or 
limited-dividend associations or mutuals or- 
ganized under the laws of any state or terri- 
tory of the United States, and to the Rural 
Electrification Administration, for the pur- 
pose of financing the construction, acquisi- 
tion, extension, expansion, rehabilitation, 
modernization, and operation of telephone 
systems, exchanges, lines, or other facilities 
for furnishing telephone service to persons 
in rural areas who are not receiving tele- 
phone service or for the improvement and 
betterment of existing telephone service to 
persons in rural areas: Provided, however, 
That the Administrator in making such 
loans, shall give preference to states, terri- 
tories, and subdivisions and agencies there- 
of, municipalities, people’s utility districts, 
and _ existing cooperative, nonprofit, or 
limited-dividend associations or mutuals, 
persons and corporations operating telephone 
systems through which service is rendered 
to a total of not more than ten thousand 
subscribers, the projects of which comply 


“NEARLY two and one-half million farms had telephones in 
1920 and only one and one-half million in 1940—a decrease 
of about 40 per cent. This DECLINE in telephones contrasted 
sharply with the extension of rural electricity which had 
INCREASED in every state. One of the contributing factors is 
doubtless the fact that rates for farm telephone service had 
increased from an average of $1.39 in 1914 to about $1.80 
at the present time, whereas every other utility rate had 


steadily dropped.” 
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with the requirements of this act. Such loans 
shall be on such terms and conditions relat- 
ing to the expenditure of the moneys loaned 
and the security therefor as the Administra- 
tor shall determine and may be made pay- 
able in whole or in part out of income: Pro- 
vided, however, That all such loans shall be 
self-liquidating within a period of not to 
exceed thirty-five years, and shall bear in- 
terest at the rate of 12 per centum per an- 
num: Provided further, That loans under 
this section shall not be made unless the 
Administrator finds and certifies that in his 
judgment the security therefor is reasonably 
adequate and such loan will be repaid within 
the time agreed. The Administrator shall, in 
so far as possible, obtain assurance that the 
telephone service proposed will be made 
available to the widest possible number of 
rural users at rates which are within such 
users’ ability to pay. 

Three objections were voiced to this 

language: 

1, That it would introduce “govern- 
ment ownership” in a field where it is 
virtually nonexistent in the United 
States today. (And remember that 
“government ownership” means, not 
only “Federal,” but “city,” “county,” 
or “‘state,” or subdivisions thereof. ) 

2. That it would promote such “gov- 
ernment ownership” by a statutory 
preference for loans. 

3. That RTA might encroach on the 
regulatory powers of the state public 
service commissions by exercising 
powers to fix subscribers’ rates. 


A to the first point, I realize that mu- 
nicipal ownership and operation 
of telephone plants can, perhaps, be 
reasonably stated as being so negligible 
as to be “virtually nonexistent.’* Of 
this fact I was not certain when the 
original bill was being prepared. It was 
certainly not my purpose to propose or 
promote a different large-scale system 
of development for the American tele- 
phone industry from that of its tradi- 
tional private enterprise. I do believe 





3A review of the limited operations of the 
few small municipal telephone plants in con- 
tinental United States appears post, page 439. 
Editor’s note. 
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that if and when the citizens of any 
state or municipality feel disposed to 
change that system and desire by ma- 
jority sentiment to have their state or 
municipality acquire and operate their 
own local telephone facilities, Federal 
law should not stand in the way or 
foreclose that opportunity. That is the 
democratic way—the Federal policy 
we have been following with respect to 
local electric power service, gas service, 
etc. Why should any different rdle ap- 
ply to the telephone business ? 

I realize, also, that under laws now 
prevailing in many of our states, it is at 
least doubtful whether such state or 
municipal operations of general tele- 
phone service would be legal. But that 
is, in the final analysis, a matter of local 
law to be determined, continued, or 
changed as local electorates and legisla- 
tures see fit. All the Hill Bill does, in 
this respect, is to give the states and 
municipalities the right to share in the 
Federal financing benefits for rural 
telephony, if at any time in the future 
they see fit to do so. 

I will add, speaking for myself of 
course, that I would have no objection 
to the elimination of this provision of 
the Hill Bill. I do not regard it as any 
conditio sine qua non to acceptable leg- 
islation. In other words, if upon hear- 
ing by congressional committee it de- 
velops that no substantial number of 
states or municipalities are particularly 
interested in obtaining such telephone 
loans (and that seems to be the case, 
according to my present information), 
I would certainly not oppose any 
change in the bill which would elimi- 
nate the words “states, territories, and 
subdivisions and agencies thereof, mu- 
nicipalities” from § 4. 

As I informed the USITA commit- 
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Growth of Telephone Service 


ana per cent of the nation’s farms, numbering 4,166,- 
000, still do not have any telephone service. Telephone service in” 
the country as a whole had grown in the larger communities but had 
declined in the ‘rural areas’ which are defined in the bill as being any area, 
including cities, of less than 10,000 population. ‘Point-to-point’ com- 
munication by radio was seen as a possibility for remote farms.” 





tee, if such a change is necessary to 
dissipate any opposition to the bill on 
the part of the private telephone indus- 
try, and if it would assure final enact- 
ment, I would approve and recommend 
such a change. As a matter of fact, I 
wrote to Senator Hill on February 21st 
and made that very recommendation as 
a personal suggestion. 


Ox writer in the telephone trade 
press expressed dissatisfaction 
with the “preference” for public agen- 
cies noted above as the second objec- 
tion to § 4. In view of what I have 
said in the foregoing paragraphs, rela- 
tive to the elimination of public agen- 
cies entirely as qualified borrowers, the 
difficulty about “preference” would 
seem to be disposed of automatically. 
By way of explanation, however, I 
might point out that the original 
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language of the Hill Bill on this point 
was merely following the established 
Federal statutory policy, as exempli- 
fied in the REA Act, the Surplus 
Property Disposal Act, the Flood Con- 
trol Act of 1944, the Rivers and Har- 
bors Act of 1945, and many others. In 
all of these laws, the statutory prefer- 
ence for public agencies over private 
companies is almost a routine provi- 
sion. 

Eliminating cities, states, and subdi- 
visions thereof as qualified RTA bor- 
rowers would still leave nonprofit co- 
Operatives as qualified borrowers. This 
is important. I feel that there will be 
no serious objection to this, inasmuch 
as there are so many thousands of lit- 
tle cooperative and mutual telephone 
companies already operating in the 
United States, chiefly in the field of 
rendering rural service. It is they who 
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have the greatest need, in many cases, 
of Federal aid to finance the rehabilita- 
tion of their present equipment, and the 
expansion of facilities for more farm 
extensions. 

By the same token, the authorization 
of loans to REA (subject, perhaps, to 
some enabling changes which might 
have to be made in the REA Act) 
would help REA co-ops, desiring to 
render telephone (as well as electric) 
service to their members, to obtain 
loans for such double purpose 
through the same channel without du- 
plication of administrative effort or 
“crossing wires,” so to speak. With 
the technical developments now going 
on with respect to “carrier circuits” 
(utilizing rural power lines to transmit 
telephone messages), this codrdination 
of REA and RTA programs might 
well become a matter of great im- 
portance in the future. 


HE third objection to § 4 is, I be- 
lieve, well taken. It was not the 
purpose of the framers of this bill to 
transfer ordinary rate-fixing authority 
from the state public service commis- 
sions to the RTA. As an active mem- 
ber of a state regulatory body myself, 
I should certainly have been the last 
one on earth to suggest such a thing. 
The main purpose the framers of the 
bill had in mind in drafting the rate 
clause at the end of § 4 was, in my con- 
sidered opinion, simply to enable RTA 
to protect its credit risk on loans from 
unwise rate policy on the part of bor- 
rowers. Some such protection is usual 
and customary in most lending trans- 
actions, both public and private. 
However, to clear up any possible 
doubt on this point, I discussed with 
the USITA committee, and subse- 
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quently suggested to Senator Hill, the 

advisability of adding a new brief § 12, 

containing the rate provisions, with the 
following additional language: 

Provided, however, that nothing in this 

act shall, in any way, restrict or otherwise 

change the authority now held by any duly 


constituted state regulatory body or public 
service commission. 


There was one more minor objec- 
tion to § 4. The USITA committee 
recommended that § 4(b) contain a 
nonduplication clause which would do 
away with the possibility of building 
duplicating lines, which everybody 
knows are wasteful, uneconomical, and 
useless. The following additional 
language to § 4(b) was, accordingly, 
suggested by myself to Senator Hill: 

No loan under the provisions of this act 
shall be made for the purpose of building 
telephone lines which will duplicate the serv- 
ice now rendered by any existing company, 
unless such company shall willfully refuse 
or fail to make adequate telephone service 
available to its present and prospective sub- 
scribers within ninety days after such re- 


quest for adequate telephone service has 
been made, in writing. 


i’ conclusion I would like to state 
for the record that I am fully cog- 
nizant and respectful of the accom- 
plishments of our great American tele- 
phone industry to date. The fact that 
we have in this country more tele- 
phones than all the rest of the world 
put together; the fact that our tele- 
phone service standards, generally, are 
of the finest on earth — these facts 
speak for themselves. 

It was not, I repeat, the purpose of 
the Hill Bill to change this basic funda- 
mental of the American telephone busi- 
ness, or cast any discredit on it. On the 
contrary, the bill was inspired by a de- 
sire to have the American telephone in- 
dustry fulfill its greatest potential in 
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SERVE THE AMERICAN FARMER 


terms of service to the American 
farmer. I am sure every American 
telephone man, worth his salt, or 
worthy of his industry, would agree 
with me that we must continue to strive 
for a better way of life, even while 
acknowledging freely the merits of 
what we have accomplished. We can- 
not afford to look backward, or down- 
ward, or be content with a comparison 
of our American standards of living, 
including rural phone service, with 
miserable and inadequate standards 
prevailing in foreign countries less for- 
tunate than ours, 

With that in mind, I think the in- 
dustry might well concentrate on this 
problem of bringing better service to 
the farmer. There is no question but 
what the problem of improving existing 
service is almost equally as important 
as the building of new lines. Unfor- 


hanging on trees and bushes, the poles 
are gone, and the old, reliable Coca Cola 
bottle is about the standard insulator. 
In my opinion, this situation is not the 
fault of the telephone company. It is 
the result of inadequate supervision 
and the lack of customers. Most of the 
companies would welcome an oppor- 
tunity to rebuild their lines, put in dial 
systems, and extend rural lines, but 
they simply do not have the money. 
The fact that American farm tele- 
phone subscribers have slipped during 
the past quarter century from nearly 
two and a half million to less than a 
million and a half reveals a weakness 
in this otherwise splendid vitality of 
the American telephone industry. I do 
not believe it is a necessary weakness, 
or an unavoidable weakness, or a pro- 
gressive weakness. I think it could and 
should be corrected. For reasons stated 





tunately, this is a situation which con- in this article, I think that could best 

: fronts a majority of the independent be accomplished by Federal self- 

s systems, particularly the smaller ones. liquidating loans for rural telephone 
In a number of cases (not all, mind service. This is what the Hill Bill pro- 
you), their switchboards are over poses to do. Only this and nothing 

. thirty years old, the lines are simply more. 

; 

. Confusion of Contradictory Policies 

= CC AT one extreme, such as the railroads, is a business enter- 


d prise which provides its own plant, both fixed and mov- 
able, meets its own costs, pays its own way, and helps through 
its taxes to support essential government services such as educa- 


re tion and the administration of justice. 

ts “On the other hand is the Inland Waterways Corporation, as 
a governmental activity which is neither self-supporting nor tax 

of paying. And all in between these extremes there are mixtures 


of the two contradictory principles of independent business en- 


a- terprise and dependent governmental activity, such as privately 
$i- operated boats or planes using waterways or airways provided 
he and maintained at public expense, with little or no payment 
es therefor, by those who use them.” 

ot —Roesert S. Henry, 


Assistant to the president, Association 
of American Railroads. 
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The New “End Use” Doctrine 
Of Gas Regulation 


An extremely important question of Federal or state 
jurisdiction involving many large, conflicting in- 
terests. 


By ELLIOTT TAYLOR 


servation and utility commis- 
sions are presently viewing with 
many gradations of opinion the excur- 
sion of the Federal Power Commission 
into jurisdiction over the end use to 
which natural gas may be put. It has 
been pointed out that if the commission 
can establish its right to grant or with- 
hold certificates of convenience and 
necessity to natural gas projects on the 
basis of its approval or disapproval of 
the purposes for which the gas is to be 
used, then it would be but a simple step 
for it or some other Federal body to 
establish that authority over all fuels 
and over electric power as well. 
Members of many of the state utility 
commissions, companies in the natural 
gas industry, and petroleum producers 
have all expressed their fear that this 
objective is precisely what the FPC 
now has in mind. This apprehension 
seems to be warranted by the fact that 
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Gi regulatory bodies and con- 


in June of 1944 the commission allo- 
cated to itself, in the original Memphis 
Natural Gas Company decision, a 
power which it had specifically dis- 
claimed having as recently as January, 
1944. In this instance the commission 
seems to have stirred up more of a 
clamor than it felt was consistent with 
the inconspicuous arrogation of new 
powers, however. The result was that 
after a lengthy and expensive rehear- 
ing the Memphis Company was grant- 
ed a certificate to make the improve- 
ments sought. Louisiana is presently 
petitioning for reopening of the case, 
and while a decision on the request has 
not been announced, it is not likely 
that the state will prevail in its con- 
tinued opposition to the Memphis ap- 
plication. 


, a arguments presented by the 
states that appeared at the rehear- 


ing indicate the divergent and conflict- 


410 











THE NEW “END USE” DOCTRINE OF GAS REGULATION 


ing views and policies of sovereign 
states, despite the fact that their future 
economic welfare and the status of 
both the petroleum and natural gas in- 
dustries may be materially affected. 
Most of the individual intervenors who 
arrayed themselves for or against the 
application, in commission hearing 
and rehearings, have adopted attitudes 
depending on their individual points of 
view and the immediate impact of the 
decision on their several interests. 

Thus the National Coal Association, 
the United Mine Workers of America, 
and four different railroad labor 
unions opposed granting of the certifi- 
cate largely because of the gains they 
derive from the mining and transporta- 
tion of coal. 

The city of Memphis (owner of the 
gas-distributing system) was there pri- 
marily because increased gas trans- 
mission facilities are absolutely essen- 
tial to handle the winter peak brought 
about by the increase in population and 
by accelerated war production. 


KB as state of Tennessee appeared 
in support of an incorporated city 
within the state, and a city owning its 
own gas distribution system. Both the 
public service and the conservation 
commissions of Louisiana, under man- 
date from the legislature to resist any 
new exportations of natural gas, op- 
posed the certificate on the general 
principle that if gas for industrial use 
can be retained in Louisiana, new in- 
dustries desiring gas may be tempted 
to locate in that state. 

As opposed to the interests of these 
intervenors, who were largely guided 
by expediencies of the present situa- 
tion, there were others who sought out 
of the hearing to establish the principles 


that might prevail when future ques- 
tions of this nature were encountered. 
Among these were the railroad com- 
mission of Texas and the Independent 
Natural Gas Association of America. 
Texas has long been honorably con- 
spicuous as a state that vigorously re- 
sists Federal encroachment on every 
occasion. Without having any great 
stake in the Memphis gas controversy, 
Texas appreciated the grave danger 
that any manipulation of the gas mar- 
ket may have on both its natural gas 
and its petroleum production. 


HE Independent Natural Gas As- 

sociation appeared in support of 
two fundamental policies of organiza- 
tion: 

1. The condition that the policy of 
the regulation of the production, gath- 
ering, and conservation of natural gas - 
is the function of the respective pro- 
ducing states and not of any Federal 
agency. 

2. Its attitude facing the extension 
of natural gas pipe lines which will af- 
ford adequate markets for producers 
and meet the expanding demands of 
consumers without any limitation on 
the industrial uses of natural gas. 


It is true, as has been stated, that the 
commission in the face of this aroused 
and united opposition subsequently re- 
versed its stand. But growing along 
with the decisions and discussions con- 
cerning the Memphis Case must have 
been the appreciation in the minds of 
the commissioners that if they were 
going effectively to restrict the use of 
natural gas they would have to have 
available to buttress and bolster their 
decisions factual and unprejudiced in- 
formation that could hardly be expect- 
ed to come from the coal and railroad 
camps. 


411 MAR. 29, 1945 








PUBLIC UTILITIES FORTNIGHTLY 








Protection of Owners against Drainage 


oo he ene? natural gas pipe lines and owners of producing 
properties all try to plan their program so that they will obtain 
their share of the gas inany property. The state commissions have passed 
regulations and there are state laws to diminish and protect owners 
against drainage. A pipe-line company .. . if confronted with the sudden 
reduction in the load it can transmit due to denial of some burner-tip 
uses for the gas, cannot afford to cut down its production and consequent- 
ly will be faced with the necessity of finding other uses for the gas in the 
field.” 





= original Overton resolution, 
predecessor to the present SJ Res 
13, calling for an investigation of nat- 
ural gas affairs, had been pending be- 
fore a Senate committee for about 
seven months, having failed to get ac- 
tion in the last session of Congress. 
This resolution was conceived as spe- 
cific authorization for the Federal Pow- 
er Commission to undertake an in- 
vestigation of the industry but was 
meeting with congressional indiffer- 
ence on the one hand, and strong In- 
terior Department opposition on the 
other. So it was that in the middle of 
the rehearing on the Memphis Case, 
and quite conceivably at about the time 
that the commission decided that it 
would have to back water, the trial ex- 
aminer announced that a complete in- 
vestigation of the natural gas industry 


was soon to be undertaken, and the now 
famous Docket G-580 calling for such 
an investigation, and, incidentally, not 
waiting for Congress to pass any en- 
abling resolution, was promulgated on 
September 22nd. 

Whether or not the FPC proceeds 
with its own investigation, and within 
the broad delineation outlined in its or- 
der G-580, or whether Congress by 
either an amendment to the Overton 
resolution or by passage of an inde- 
pendent act decides to assign the in- 
vestigation to the Department of the 
Interior or even to an independent con- 
gressional committee, it is now appar- 
ent that a study is to be made of the 
entire natural gas and related petro- 
leum industry. It is probable that out 
of such an investigation will come 
some sort of national fuel gas policy 
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THE NEW “END USE” DOCTRINE OF GAS REGULATION 


such as was first advocated by Francis 
X. Welch, writing in Pusiic UTILI- 
TIES FORTNIGHTLY, October 28, 1943.1 


C lien FPC has already invited all of 
the state regulatory bodies, mem- 
bers of the Interstate Oil Compact 
Commission, Independent Natural Gas 
Association, and various petroleum 
and natural gas producers to submit 
their views on the form the investiga- 
tion should take to insure the maxi- 
mum of benefit as its end product. It 
is inevitable that many of the groups 
and organizations invited to comment 
on the proposed task will recommend 
procedures colored to favor their own 
interests. 

For instance, it is to be expected that 
the natural gas-producing and pipe-line 
companies would prefer to be permit- 
ted to market their production to any 
buyer for any purpose and under a 
minimum, if not indeed a complete ab- 
sence, of regulation. And the coal in- 
terests, while couching their sugges- 
tions in terms of broad economic poli- 
cies, are really primarily concerned 
with the fact that natural gas is a su- 
perior and more flexible fuel and when- 
ever it comes in conflict with coal in 
anything like comparable prices per 
BTU of heat delivered, coal simply is 
not in the running. Thus they will 
favor any turn in the questioning that 
shows possibility of restricting the use 
of gas. 


HE railroads derive a large share 
of their annual revenue from the 
transportation of coal, and it is prob-- 
able that they consider it politic to pro- 
tect this revenue, although in the long 
run it is questionable whether they dis- 





1 Vol. XXXII, No. 9, p. 531. 
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play superior judgment in the position 
taken. Postwar plans of many rail- 
roads call for a large increase in the 
number of Diesel-powered engines. 
Yet under modern refinery methods 
large portions of this Diesel fuel that 
they will require can be converted into 
gasoline. If the superior use theory in 
regard to petroleum as well as natural 
gas is applied, it might well be that the 
railroads will find themselves indis- 
solubly wedded to the use of coal as a 
motive power for their equipment in 
the years to come. 

It seems essential that, in any investi- 
gation to be undertaken, the state agen- 
cies, whether they be railroad commis- 
sions, utility commissions, or conserva- 
tion authorities, should appear as pro- 
ponents of a national fuel policy, but a 
policy nevertheless which allowed for 
the greatest exercise of local autonomy 
over regulation of natural gas produc- 
tion and sale. This also applies to reg- 
ulation of oil and coal equally and to 
other natural resources found within 
the states. 


ly the main, they should adopt the 
principle that the proper objective 
of any conservation legislation should 
be the elimination of both physical and 
economic waste, but with a minimum 
of restriction on the beneficial uses to 
which the natural resources can be put. 
In principle, the state regulation of 
utilities is largely regulation of their 
rates under which they are limited to a 
reasonable profit. 

Conservation measures, on the other 
hand, as distinguished from utility reg- 
ulation, are designed to prevent the 
waste of irreplaceable oil and gas re- 
sources while providing for the equi- 
table extraction and protection of the 
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rights of all producers within any area. 
Conservation measures affecting oil 
and gas are often justified entirely by 
the fact that constitutionally this pre- 
rogative falls exclusively within the 
domain of states’ rights. But there is 
a very practical extralegal justification 
for conservation being a state preroga- 
tive. Experience has demonstrated 
that through state administration it is 
most practical to control the flow or 
pumping of oil and gas from the 
ground. Where both equity and legal 
right indicate that oil must be taken 
from the ground within certain pools 
at a certain rate to assure the maxi- 
mum of recovery, it is essential that 
provision be made for disposing of the 
associated natural gas unless it is to be 
flared or otherwise wasted at the well- 
head. Yet in the great oil- and gas-pro- 
ducing states the major per cent of the 
gas produced, in association with oil, 
must move out of the state to find a 
profitable market. 


fp eaaapene ses natural gas pipe 
lines and owners of producing 


properties all try to plan their program 
so that they will obtain their share of 
the gas in any property. The state com- 
missions have passed regulations and 
there are state laws to diminish and 
protect owners against drainage. A 
pipe-line company, therefore, if con- 
fronted with the sudden reduction in 
the load it can transmit due to denial of 
some burner-tip uses for the gas, can- 
not afford to cut down its production 
and consequently will be faced with the 
necessity of finding other uses for the 
gas in the field. It immediately be- 


comes apparent that if the FPC is to 
have the authority to limit the end uses 
on the basis of inferior or superior use, 
it will be obliged to ask for the same 
authority over oil so that the balanced 
relationship that must exist between 
oil and gas extraction can be retained. 

Over the years, dating almost from 
the first discovery of natural gas, states 
have been passing laws and formulat- 
ing rules with a view to eliminating 
waste. 

It is questionable whether the 
total impact of these laws can be im- 
proved by making their enforcement 
agencies subservient to a Federal bu- 
reau, and it is doubly doubtful whether 
benefit will be derived when that bu- 
reau is one that has shown as little 
competence and understanding in the 
administration of natural gas and pe- 
troleum matters as has the Federal 
Power Commission. 


S &» this end it would appear then 
that the best procedure for the 
state regulatory bodies would be to 
adopt the precaution of having observ- 
ers present at all hearings with those 
observers empowered to object to any 
testimony or to any line of questioning 
under which the commission under- 
takes to investigate or elicit opinions on 
subjects that are outside of Federal 
jurisdiction. 

Any other course, and particularly 
any course premised on the use of the 
FPC as a cat’s-paw to help state regu- 
lation out in an emergency, would be to 
establish a policy fatal to state sov- 
ereignty over its own _ intrastate 
affairs. 
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Advantages of Original Cost 


Classification of Plant 
ParT II 


The amortization of utility plant acquisition adjustment, in- 
cluding any intangibles carried therein, is, declares the author, 
a desirable procedure in perfect harmony with the goal of 
building up a utility system having a strong financial structure 
and best able to meet all of its future demands and obligations. 


By ASEL R. COLBERT 


system of accounts, the difference 

between (a) the cost to the utility 
of property acquired as going concerns, 
and (b) the original cost of such prop- 
erty, less depreciation and amortization 
reserves applicable to the property re- 
corded at the time of acquisition, is in- 
cludible in Account 100.5, Utility Plant 
Acquisition Adjustments. It is further 
provided that this account, whenever 
practicable, shall be subdivided accord- 
ing to the character of the amounts in- 
cluded therein. 

The determination of the acquisition 
adjustment account is solely a matter of 
classification. The cost to the present 
owner of. property acquired as entire- 
ties having been ascertained, all that is 
required is to break down or classify 
such cost between (a) the original cost 
and (b) the difference between such 
original cost (less depreciation re- 
corded on the properties acquired) and 


| accordance with provisions of the 
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the amount paid. This is in complete 
harmony with the general accounting 
rule that property shall be recorded at 
cost. 

The next step is the determination of 
the nature of the acquisition adjust- 
ment account. If the account has a 
credit balance, it is generally assumed 
that the cost of the tangible property 
was less than original cost and that the 
entire credit in the adjustment account 
should be considered as an offset to the 
original cost of tangible items included 
in the detailed plant accounts. Usually, 
however, the account has a debit bal- 
ance, part of which may be tangible and 
part intangible. The division between 
tangible and intangible ordinarily can- 
not be precise. In the purchase of a 
mixed aggregate of property for a lump 
sum consideration, even those who 
were doing the bargaining for the re- 
spective parties probably could not 
show as a conclusive fact that a specific 
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amount was paid for each individual 
item of tangible property. However, 
reasonable estimates are possible. We 
have made them in Wisconsin and 
found that, although the major portion 
of the adjustment account was intangi- 
ble, part could reasonably be considered 
as tangible. 


hy making such cost allocations, 
there were instances where earlier 
appraisals made by the commission 
were utilized. In other instances, con- 
sideration of price levels at the date of 
acquisition compared with those pre- 
vailing at the dates of original construc- 
tion led to the conclusion that a tangible 
element was involved. And in some 
cases the files of the commission indi- 
cated that, in approving security issues 
to pay for properties acquired, consid- 
eration was given by the commission to 
original cost, reproduction cost, and in- 
tangibles in determining the value of 
acquired properties for security issue 
purposes. There are also instances 
where analysis of the purchase trans- 
action indicated conclusively that the 
adjustment account was intangible, 
particularly when consideration was 
given to the fact that the original cost 
was recorded in the detailed plant ac- 
counts on an undepreciated basis and 
accrued depreciation at date of acqui- 
sition was not credited to depreciation 
reserve. 

The cost of intangibles included in 
the purchase price of properties pur- 
chased as entireties is the result of the 
bargaining between buyer and seller. 
The cost may be little or nothing or it 
may be quite high, dependent not only 
on the respective bargaining skill of the 
parties, but also the circumstances in a 
particular situation. There are instances 
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where properties have been located be- 
tween utility systems, and the seller got 
a high price because both systems de- 
sired the property and bid competi- 
tively for it. There are instances also 
where property strategically located in 
the area of an existing utility system 
was so important to that system that it 
paid a high price therefor even though 
the physical properties acquired were 
in such condition or of such character 
that they were scrapped immediately 
after acquisition. 


"here tnas examples can be found 
where the seller demanded either 
a high price or a lifetime job, or, on 
the sale of his property, desired to go 
into another business requiring addi- 
tional capital and would not sell unless 
he received a sufficient amount for the 
utility property to commence the new 
enterprise. Even the level of income 
taxes has affected the cost of intangi- 
bles for the seller may demand a cer- 
tain price net after the payment of taxes 
on the profit arising from the sale. In 
fact, whatever circumstances could be 
used by buyer or seller, each in his 
fairly mercenary interests, to influence 
the purchase price of properties, have at 
one time or another probably been used 
as a bargaining factor. 

However, the particular circum- 
stances which may have caused a pay- 
ment for intangibles are not necessarily 
indicative of the nature of the intangi- 
ble to the acquiring utility or of its 
proper classification. The seller may 
have insisted upon a high price in order 
to pay his income taxes arising because 
of the transaction, but the buyer does 
not consider that he incurred a tax ex- 
pense. Instead he views the payment in 
excess of the cost of the tangible prop- 
























erty acquired as a part of his total capi- 
tal investment, although it is intangible 
in character. 

Sometimes an attempt is made to 
assign the intangible cost to a specific 
property right or thing and describe it 
as a particular kind of value, such as 
franchise value, integration value, or- 
ganization and financing value, or go- 
ing value. 

Franchise value has no place in a 
utility’s accounts except to the extent 
that it represents amounts paid to the 
original grantor, in which event the 
cost would be included in the original 
cost of plant and not in the acquisition 
adjustment account, If amounts in ex- 
cess of such original cost are paid for 
franchises, the excess is required to be 
charged to surplus under the provisions 
of the system of accounts. In Wiscon- 
sin, § 184.05(3) of the statutes pro- 
vides, in determining the value of 
property against which securities may 
be issued, that “no franchise to be a 
corporation and no franchise or privi- 
lege granted to a corporation shall be 
appraised at more than the sum paid 
therefor to the state or municipality 
granting the same.” 

Integration value, meaning the in- 
crease in worth of properties as an 
assembled, interconnected whole as 
compared with their worth as smaller 
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individual systems owned and operated 
separately, is sometimes advanced in 
support of or as the composition of the 
intangibles. However, the integration 
occurs after acquisition so that no part 
of the purchase price of the properties 
can be for integration value. Whatever 
that value may be, it comes about 
through the subsequent operation of 
the properties as a unified whole. The 
intangible can perhaps be viewed as 
integration cost, but in that event it is 
clear that it is simply a part of the de- 
velopment cost of the business. 
Organization and financing costs of 
a utility are covered by other prescribed 
accounts and are not includible in the 
acquisition adjustment account. If in- 
tangibles represent payments to prior 
owners of property for organization 
and financing costs which they previ- 
ously incurred, the payments neverthe- 
less do not become the same kind of 
costs to the new owner of the property. 
To reason so would result in some in- 
stances in present corporate owners of 
utility properties carrying organiza- 
tion and financing costs of literally 
hundreds of prior corporations. 


pee value is a question of fact in 
each instance and purchase of 
utility property at a price in excess of: 
the value of tangible property does not 


e 


is solely a matter of classification. The cost to the present 
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owner of property acquired as entireties having been ascer- 
tained, all that is required is to break down or classify such 
cost between (a) the original cost and (b) the difference be- 
tween such original cost (less depreciation recorded on the 
properties acquired) and the amount paid. This is in com- 
plete harmony with the general accounting rule that property 


shall be recorded at cost.” 
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ipso facto establish the existence of go- 
ing value or that the excess was, in 
fact, a payment for going value. It may 
well be that the purchase of additional 
property did not add one penny to any 
going value of the acquiring utility. 
Hence, designation of that part of a 
purchase price in excess of cost of tan- 
gible properties acquired as going value 
is apt to be misleading. 

There may be instances where in- 
tangible cost may appropriately be 
deemed a payment for future antici- 
pated earnings, particularly where 
properties are acquired which are oper- 
ated substantially as before and not 
tied in with other system operations. 
However, in the greater number of 
property purchases, operating condi- 
tions and income possibilities are 
changed materially subsequent to ac- 
quisition. Hence, prior earnings may 
not be a good measure of what the earn- 
ings will be when operated as part of 
the system of the new owner. In these 
instances, to the extent that intangible 
costs may relate to earnings, they per- 
tain more particularly to earnings ex- 
pected to be derived by the new owner. 
But the same expectation of earnings 
influences the purchase or construction 
of tangible property. Nevertheless, 
tangible property is recorded in ac- 
counts indicative of its nature and not 
under a caption indicative of the mental 
impulses which may have influenced 
making the investment. 


oo where intangibles are 
paid for because of expectation of 
earnings in connection with the acqui- 
sition of utility properties to be oper- 
ated as part of the system, it seems 
more appropriate to classify such in- 
tangibles as development cost rather 


MAR. 29, 1945 





PUBLIC UTILITIES FORTNIGHTLY 





418 


than as earnings value. The latter term 
connotes a worth to the intangible 
which may or may not exist, either 
presently or in the future. 

In part, at least, the intangibles in- 
volved in property acquisitions may be 
somewhat similar in nature to costs 
which the utility would have incurred 
if it had constructed the properties and 
initiated utility service in the area. 
Normally, the costs of securing new 
customers and creating additional sales 
are charged to expense as incurred be- 
cause the great growth in utility busi- 
ness has been by companies already 
established. Occasionally, however, 
there is an opportunity to review the 
development of a utility business by a 
new utility in virgin territory. Some 
years ago in Wisconsin a new company 
commenced gas operations in a terri- 
tory formerly without such service. 
During and for some time after con- 
struction of the system a sales cam- 
paign was conducted involving such 
activities as house-to-house solicitation, 
public demonstrations, newspaper ad- 
vertising, and arrangements with deal- 
ers to push sales of gas stoves. The 
utility capitalized these sales promotion 
expenses as intangible plant. The asset 
which it got was the benefit of an im- 
mediate volume of output contrasted 
with the postponement of such business 
for some time. 


iy the utility had been sold immedi- 
ately after this sales campaign, un- 
doubtedly the owners would have in- 
sisted upon, and probably received, a 
price which compensated them for the 
initial sales promotion expenses. Under 
original cost classification procedures, 
such a cost would be includible in Ac- 
count 100.5 as an intangible. 
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Cost of Intangibles 


6¢ ‘pe cost of intangibles included in the purchase price of properties 

purchased as entireties is the result of the bargaining between 
buyer and seller. The cost may be little or nothing or it may be quite high, 
dependent not only on the respective bargaining skill of the parties, but 
also the circumstances ina particular situation. There are instances where 
properties have been located between utility systems, and the seller got a 
high price because both systems desired the property and bid competitively 

for it.” 





It seems probable that a cost of this 
nature is frequently present in some de- 
gree in the intangible cost arising on 
purchases of going utilities. In fact, 
considering the intangible cost broadly, 
it may be appropriate to view it practi- 
cally entirely as a development cost. In 
building up the business of the utility, 
properties have been acquired, inter- 
connected, and operated as a part of 
the system. In this process costs in ex- 
cess of the tangible properties acquired 
were incurred. Normally, these costs 
cannot be attributed to any specific 
property right or thing acquired by the 
utility, and frequently any designation 
of them as some kind of specific value 
may be misleading. But the costs are 
real and were incurred for a purpose. 
It seems to me that purpose can be: 
stated as the building up of utility busi- 
ness and establishing an income-pro- 
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ducing system, and that, therefore, the 
intangibles may properly be considered 
as development costs. 


Disposition of Utility Plant 
Acquisition Adjustments 


HE uniform system of accounts 

provides that the amounts re- 
corded in utility plant acquisition ad- 
justments “shall be depreciated, amor- 
tized, or otherwise disposed of, as the 
commission may approve or direct.” 
Operating expense Account 505, 
Amortization of Utility Plant Acqui- 
sition Adjustments, is provided to in- 
clude charges or credits, as the case 
may be, “for the purpose of providing 
for the extinguishment of the amount 
in Account 100.5, Utility Plant Acqui- 
sition Adjustments, pursuant to ap- 
proval or order of the commission.” In 
addition, Account 537, Miscellaneous 
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Amortization, an account within the in- 
come deduction group, provides for 
amounts which “the commission may, 
by order, require to be included herein, 
such as amortization of amounts in 
Account 100.5, Utility Plant Acquisi- 
tion Adjustments.” 

It has been previously shown that 
amounts in the acquisition adjustment 
account may be comprised of tangible 
or intangible costs. The amount of 
tangible cost may be attributable to 
land or to depreciable plant and equip- 
ment. Any amount comprising a 
part of the cost of land may remain in 
the acquisition adjustment account un- 
til the land is disposed of, at which time 
it must be written off. Amounts com- 
prising a part of the cost of depreciable 
plant should be amortized over the re- 
maining life of the plant to which they 
apply. 

In my opinion, if the commission 
having jurisdiction over the utility’s 
rates has prescribed the treatment to be 
given the amortization of the depreci- 
able plant cost included in the adjust- 
ment account for rate-making purposes, 
the accounting should conform to the 
commission’s findings. The amount of 
the amortization allowed as an expense 
for rate-making purposes should be in- 
cluded in Account 505, Amortization 
of Utility Plant Acquisition Adjust- 
ments, and any amount disallowed 
should be included in Account 537, 
Miscellaneous Amortization. 


I the commission has not decided 
upon the treatment to be accorded 
the amortization of depreciable plant 
cost included in the acquisition adjust- 
ment account for rate-making pur- 
poses, then the entire amortization 
should be included in Account 505, un- 
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less or until the commission has ruled 
otherwise. 

Normally, this procedure would re- 
sult in all amortization of cost of de- 
preciable plant carried in the acquisition 
adjustment account being included in 
operating expenses. There may be in- 
stances, however, where circumstances 
are such that a commission properly 
might disallow the amortization, or a 
part thereof, as an allowable operating 
expense. In Wisconsin, for example, 
purchases or sales of utility property 
comprising an operating unit or system 
must be approved by the commission. 
In order to give its consent and ap- 
proval, the statutes require that the 
commission must find the transaction 
is consistent with the public interest. 
If a utility property is transferred from 
one owner to another at an advance in 
the cost of depreciable plant, but with 
no change whatsoever in any other re- 
spect, such as in rates for service, in 
quality of service, in operation or 
maintenance expenses, or in rate of re- 
turn, it would appear that depreciation 
(or amortization) of the increased cost 
of plant would not be consistent with 
the public interest if it were to be 
treated as an allowable operating ex- 
pense. However, if the additional cost 
were required to be charged as an in- 
come deduction to be compensated for 
out of return, then the purchase trans- 
action can be rationalized as not incon- 
sistent with the public interest even 
though a beneficial effect on public in- 
terest cannot affirmatively be shown. 


& dow. while exceptional cases may 
be found or may arise in the fu- 
ture in which different treatment is in- 
dicated, it is believed that amortization 
of tangible portions of acquisition ad- 
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justments will generally be found 
properly includible in Account 505. In 
the absence of a contrary finding by 
the commission having jurisdiction 
over the service rates, the charge (or 
credit) should be made to that account. 

With respect to any amount included 
in Account 100.5 which comprises a 
part of the total cost of any terminable 
right or other intangible, a systematic 
write-off over the remaining life of the 
intangible is proper. As previously in- 
dicated, however, the major part, and 
frequently all, of the intangible amount 
in the acquisition adjustment account 
may consist of system development 
costs or, in some instances, of a cost of 
future anticipated earnings. Such in- 
tangibles ordinarily have no fixed 
terminable life. 

But the life is not infinite; rather, 
it is only indefinite. 

The accounting treatment of these 
intangibles is unrelated to original cost 
classification procedures because the 
amount of intangibles would be the 
same regardless of the method used in 
classifying the cost of properties ac- 
quired as entireties. However, because 
the intangibles are includible in Ac- 
count 100.5, Utility Plant Acquisition 
Adjustments, pursuant to the require- 
ments of the system of accounts, dis- 
cussion of the disposition thereof is 
appropriate in connection with explana- 
tion of original cost procedures. 


HERE appears to be no mandatory 

accounting standard regarding 
disposition of intangibles having in- 
definite life. It is probable that from the 
standpoint of conservatism and because 
many instances have been found where 
intangibles were “suspect” that ac- 
countants have developed a general 
tendency to favor amortization. But it 
appears there are several general pro- 
cedures or practices which may be 
deemed acceptable, judged solely by 
accounting standards. 

These are: 


1. Retain the intangibles in the ac- 
counts until the business with which 
they are associated is sold or aban- 
doned. 

2. Retain the intangibles as in 1, 
above, except that if permanent im- 
pairment of value occurs, either wholly 
or in part, recognize such impairment 
of value by a corresponding write-off 
of the intangibles. 

3. Amortize the intangibles in an 
orderly and systematic manner. 


If one of the above procedures were 
followed, there appears to be no neces- 
sity for the public accountant to take 
exception thereto. His duty will have 
been fulfilled when, having satisfied 
himself as to the propriety of cost of 
intangibles, he discloses the amount 
thereof and the plan of disposition or 
of retention adopted by his client. It is, 
of course, entirely appropriate that the 
public accountant should advise his 


7 


the extent that it represents amounts paid to the original 


q “FRANCHISE value has no place ina utility's account except to 


grantor, in which event the cost would be included in the orig- 
inal cost of plant and not in the acquisition adjustment ac- 
count. If amounts in excess of such original cost are paid for 
franchises, the excess is required to be charged to surplus 
under the provisions of the system of accounts.” 
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client as to what he believes to be pref- 
erable procedure in the particular case. 
But if the client does not accept the 
advice and follows another recognized 
procedure, it seems to me that it is not 
mandatory for the public accountant to 
insist that the method he prefers be 
adopted. 


How: the regulatory commis- 
sion vested with jurisdiction over 
the accounts of utilities has substan- 
tially greater responsibilities regarding 
these intangibles. The statutes of Wis- 
consin provide: 


Every public utility shall keep and render 
to the commission in the manner and form 
prescribed by the commission uniform ac- 
counts of all business transacted. (Section 
196.06-1.) 

Every public utility is required to keep 
and render its books, accounts, papers, and 
records, accurately and faithfully in the 
manner and form prescribed by the com- 
mission, and to comply with all directions 
of the commission relating to such books, 
accounts, papers, and records. (Section 
196.06-3.) 

No public utility shall keep any other 
books, accounts, papers, or records of the 
business transacted than those prescribed or 
approved by the commission. (Section 
196.06-5.) 

The commission shall provide for the ex- 
amination and audit of all accounts, and all 
items shall be allocated to the accounts in 
the manner prescribed by the commission. 
(Section 196.08-1.) 


Not only do the statutes vest the 
commission with broad regulatory 
powers over accounting, they make it 
mandatory that the commission shall 
provide the manner in which items shall 
be allocated to the accounts. This does 
not mean that the commission may re- 
quire willy-nilly any kind of bookkeep- 
ing regardless of proper standards. But 
when there are alternative processes, 
each within the framework of accepted 
practices, the commission should adopt 
and prescribe that procedure which, in 


its judgment, is best under the circum- 
stances and which will result in the 
greatest ultimate good to the public in- 
terest. 


[I intangibles are capitalized for an 
indefinite period (which for the 
electric industry means practically per- 
manently) then the capitalized cost on 
the asset side of the balance sheet must 
be balanced by a corresponding amount 
in the security structure on the liability 
side. Bond indentures generally ex- 
clude intangibles from bondable prop- 
erty as defined in the indenture. It is 
highly improbable that a regulatory 
agency would permit the issuance of 
fixed dividend preferred stocks against 
intangibles, the nature of which is not 
certain and the value of which may be 
questionable. Hence, it seems reasona- 
ble to assume that the cost of intangi- 
bles must have been financed with com- 
mon stock. 

As a result of integration proceed- 
ings before Securities and Exchange 
Commission, common stocks of operat- 
ing utilities will ultimately be held by 
the public to a much greater extent than 
formerly and future issues of common 
stocks will consist of a greater propor- 
tion of public offerings. Further, with 
substantial amounts of bonds and pre- 
ferred stocks already outstanding, the 
need for future financing with common 
stocks is apparent in many utilities. In 
my opinion, it is questionable whether 
the public will buy at par additional is- 
sues of common stocks of utilities in 
which a substantial part of the equity 
is represented by intangibles, particu- 
larly when common stocks of other 
utilities are available where the entire 
stock equity is represented by tangible 
assets. 
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Organization and Financing Costs 


+ seemortierse and financing costs of a utility are covered by other 

prescribed accounts and are not includible in the acquisition ad- 
justment account. If intangibles represent payments to prior owners of 
property for organization and financing costs which they previously in- 
curred, the payments nevertheless do not become the same kind of costs 
to the new owner of the property. To reason so would result in some in- 
stances in present corporate owners of utility properties carrying organ- 
ization and financing costs of literally hundreds of prior corporations.” 





| fy will be said that common stock has 

already been issued against the cost 
of intangibles. And it has ; but that does 
not mean that a commission, once hay- 
ing authorized a certain amount of se- 
curities, must always thereafter au- 
thorize additional securities, irrespec- 
tive of the financial condition of the 
utility. In 1927, in a case before the 
circuit court for Dane county, where 
orders of the Wisconsin commission 
are reviewable, the court had this spe- 
cific question before it in a case involv- 
ing Wisconsin Fuel & Light Com- 
pany. The utility had applied for au- 
thority to issue additional securities. 
The commission found that the securi- 
ties already validly issued in the past 
exceeded the value of the property and 
denied authority to issue any more. The 
court upheld the commission, stating 
that 


The commission and the court would be- 


come parties to the payment of unsecured 
creditors by inducing innocent purchasers to 
invest in the securities of a corporation which 
the commission and the court now know has 
outstanding obligations in an amount ex- 
ceeding its assets. In other words, know- 
ingly become parties to a fraud. 

If intangibles in Account 100.5 are 
retained permanently in the accounts 
with no provision for amortization, 
then the utility runs the risk, in connec- 
tion with a future application for au- 
thority to issue additional securities, 
of the regulatory agency disallowing 
the intangibles for security issue pur- 
poses, measuring up the total securities 
already issued against the property 
of the utility and denying authority to 
issue any additional amount. 


HE competition in utility rates af- 
forded by other utility systems in- 
dicates the inadvisability of permanent 
retention of intangibles. There are in- 
stances where utilities, having substan- 
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tial amounts of intangibles included in 
their accounts, operate immediately ad- 
jacent to territory served by utilities 
which have no intangibles included in 
plant investment and because of this, 
among other reasons, have quite low 
rates. The utility with capitalized in- 
tangibles finds it necessary to meet 
these rates with the result that its re- 
turn on total plant, including the in- 
tangible cost, is low. Hence, it may 
logically be reasoned that there are no 
earnings on the intangible cost and that 
intangible value has ceased to exist. 

Let us now consider an accounting 
procedure whereby intangibles in Ac- 
count 100.5 would be carried indefi- 
nitely, subject, however, to the rule that 
permanent impairment of value, either 
in whole or in part, should be recog- 
nized by a corresponding write-off of 
the intangible. 

The difficulty with such a rule is that 
it applies a value concept to what is 
solely an accounting matter. Tangible 
property is not required by accounting 
standards to be written off or written 
down because of impairment of value. 
It has long been the rule that the cost 
of tangible plant, or its depreciated 
cost, as shown by a balance sheet is not 
intended as a statement of value of the 
property. 

Similarly, there is no reason why 
intangible cost shown in a balance 
sheet should be considered as a state- 
ment of intangible value. But if a rule 
is adopted that intangible cost be car- 
ried until impairment of value, then 
the showing of intangible cost in the 
balance sheet can be interpreted as a 
statement of intangible value at least 
equal to the cost shown. Further, there 
are, in my opinion, many instances 
where capitalized intangible costs ex- 
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ceed intangible value. If these costs had 
to be written off all at once, surplus 
might be eliminated and recapitaliza- 
tion of the utility made mandatory. 


Pana! of carrying intangibles at 
cost until impairment of their 
value, practically forces public account- 
ants to estimate value at the time of 
every audit. They are, no doubt, capa- 
ble of making such estimates, but it 
seems inadvisable that they should be 
required to do so as a condition prece- 
dent to the certification of balance 
sheets. 

There would arise immediately 
the perplexing problem of proper stand- 
ards of value, whether the value should 
be determined by the public accountant 
or the client and what procedure should 
be followed in event of disagreement 
as to value. 

If retention of intangibles in ac- 
counts is based on the premise that the 
intangibles have value, then it is appro- 
priate to consider the treatment nor- 
mally accorded intangibles in rate cases 
as it has an important, and perhaps con- 
trolling, effect on the existence of in- 
tangible value. The intangible most fre- 
quently claimed as part of a rate base 
is going value. But the incidence of 
allowance of such an intangible in 
formal cases is far less frequent than 
the claims therefor. And if it is consid- 
ered that most utility rates are fixed 
without contested rate cases and with- 
out any allowance for going value, the 
actual result is that going value is 
pretty generally ignored in the rate- 
making process. 


N 1934 the committee on valuation 
of the NARUC stated in its report: 


Recent decisions of the United States Su- 
preme Court have not insisted upon a 















on 
Ft: 
Su- 


| a 











separate specific allowance for the going 
value element, if it appears that a property 
has been valued as an integrated assembled 
whole in operation as a going concern. This 
is in contrast with rulings in former years 
that the record must disclose a separate al- 
lowance. Beginning with the decision in the 
Los Angeles Case [289 US 287, PUR 1933 
C 229] or perhaps with the earlier decision 
of the court at the same term in the New 
Haven Mandamus Case (1932) 287 US 178, 
77 L ed 248, rejection of going value as a 
matter necessarily calling for separate treat- 
ment may be said to have begun. Affirmance 
of this practice was given during the past 
year in the Dayton Power Case [(1934) 292 
US 290, 3 PUR(NS) 279], where, in addi- 
tion to saying that going value is not some- 
thing to be read into the balance sheet as a 
perfunctory addition, the court said that 
after valuing assets on the basis of a plant 
in successful operation it could not be held 
that there was an element of going value to 
be added to the total. 


In an address before the 1934 con- 
vention of the NARUC, Alvin C. Reis, 
then general counsel of the Wisconsin 
commission and now state circuit court 
judge, analyzed the claims for going 
value and the trend of court decisions 
in regard thereto. After explaining that 
going value was usually supported as 
covering losses during the development 
period, training personnel, building an 
organization, and attaching customers, 
Mr. Reis said: 

Is a functioning public utility worth more 
than its naked poles and wires, its central 
office equipment, or its generators? Certain- 
ly. Would not a buyer pay more for such a 


concern than for an undeveloped, untried ex- 
periment? Certainly. These shallow ques- 
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tions, however, confuse value with rate base. 
Value contributed by consumers through 
paying in rates for the training of personnel 
or attaching subscribers is a “customer 
donation,” so to speak, and not to be capi- 
talized. Value contributed by way of a 
franchise is the gift of the public for which 
the public cannot be burdened by being 
compelled to pay a return on that value. 
aig things are value but they are not rate 
ase. 

If, then, you strip a public utility of its 
good will and its franchise, you disallow its 
alleged past losses, you blue-pencil its 
charges for training personnel and acquir- 
ing subscribers which currently have been 
debited to operating expense, you discount 
the possibility that these past losses, these 
personnel costs, or these expenses of attach- 
ing business, though once incurred, will ever 
be recurring—you, finally, reproduce the 
plant in the language of the Dayton Power 
Case [supra], by “the appraisal of the phys- 
ical assets as parts of an assembled whole” 
—when you have done all that, and all in ac- 
cord with the adjudications of the highest 
court of the land then I reiterate: 

Going value? It is not going. It is gone. 


le the recent Hope Natural Gas Co. 
Case (1944) 320 US 591,51 PUR 
(NS) 193, the U.S. Supreme Court 
sustained a decision of the Federal 
Power Commission in which a rate 
base was found which contained no al- 
lowance for going value or other in- 
tangible. In view of this decision, it ap- 
pears that capitalized intangibles may 
have doubtful merit as far as rate base 
determination is concerned. 

Based on regulatory and judicial 
precedent disallowing intangibles as 
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“A PoLicy of carrying intangibles at cost until impairment 
of their value, practically forces public accountants to estimate 
value at the time of every audit. They are, no doubt, capable 
of making such estimates, but it seems inadvisable that they 
should be required to do so as a condition precedent to the 
certification of balance sheets. There would arise immediate- 
ly the perplexing problem of proper standards of value, 
whether the value should be determined by the public account- 
ant or the client and what procedure should be followed in 
event of disagreement as to value.” 
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part of the rate base, it seems safe to 
say there is ample evidence to support 
amortization of intangibles included in 
Account 100.5 as a sound, conservative 
financial and accounting program. If 
the intangibles are not amortized, the 
utility may find itself carrying continu- 
ally a nonproductive capitalized cost 
which is a burden on its financial 
affairs. In direct contrast to such a con- 
dition, amortization of intangibles has 
a healthy effect on the financial condi- 
tion of a utility. It converts the intangi- 
bles into cash through the withholding 
of income from distributable surplus. 
Such cash is then available for retire- 
ment of debt or for financing of prop- 
erty additions. In either event it in- 
creases the real worth of the utility and 
improves its common stock equity. 
There are numerous instances where 
such improvement is needed. Further, 
the amortization results in an improve- 
ment in financial statements in that 
there is no connotation of intangible 
value indicated by the balance sheet. In- 
stead an accurate statement of fact is 
made when the intangibles are stated 
separately under a caption such as “‘in- 
tangible costs in process of amortiza- 
tion.” 


HE amortization should be charged 

to Account 537, Miscellaneous 
Amortization, or to surplus, unless the 
commission having jurisdiction over 
the rates for service has specifically 
ruled that some part of the amortiza- 
tion is an allowable expense for rate- 
making purposes. In that event, the por- 
tion allowed should be charged to Ac- 
count 505, Amortization of Utility 
Plant Acquisition Adjustments. In my 
opinion, the nature of the items enter- 
ing into the intangible cost is such that 


MAR. 29, 1945 





PUBLIC UTILITIES FORTNIGHTLY 





426 





frequently they would not be allowable 
as operating expense. Hence, it seems 
appropriate to charge the amortization 
as an income deduction or to surplus, 
except to the extent the regulatory 
agency has approved it as an operating 
expense for rate purposes. 

I hold no rigid views regarding the 
period of amortization but believe flexi- 
bility is permissible dependent on cir- 
cumstances. In a number of cases in 
Wisconsin, amortization has been per- 
mitted to be geared to common stock 
earnings. One utility is utilizing one- 
half of all earnings in excess of 6 per 
cent on the par value of its common 
stock for amortization of intangibles. 
Another uses the first $100,000 of earn- 
ings in excess of 3 per cent on the com- 
mon stock for amortization plus one- 
half of all earnings in excess of the sum 
of 6 per cent on common stock plus 
$100,000. In still another instance, 
amortization is fixed at $25,000 per 
year to and including the year 1946 
(when amortization of preferred stock 
refunding expenses is completed) and 
in 1947 one-half of the earnings in ex- 
cess of 6 per cent on the par value of 
common stock will be utilized for 
amortization purposes. In each in- 
stance, the amortization is charged to 
Account 537 or to earned surplus. 


— the annual amortization is de- 
pendent upon common stock earn- 
ings, the exact period during which the 
charges will be made is indefinite. But, 
due consideration being given prospec- 
tive earnings of the utilities involved, 
it seems probable that in most instances 
the intangibles will be eliminated in 
from ten to twenty-five years with the 
average probably being around fifteen 
years. 
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Amortization of Utility Plant 
Acquisition Adjustment 


aat % HE amortization of utility plant acquisition adjustment, includ- 

ing any intangibles carried therein, is a desirable procedure in per- 

fect harmony with the goal of building up a utility system having a sound 

financial structure and best able to meet all of its future demands and ob- 
ligations.” 





In the applications made by Wiscon- 
sin utilities for commission approval of 
such amortization programs, there is 
no admission that intangibles are value- 
less. Instead, it is stated, in language 
of similar import in various applica- 
tions, that the utility has decided, purely 
as a wise and conservative financial 
program, to acquiesce in a program of 
amortizing intangible items in Account 
100.5. Utilities have claimed also that 
the amortization should be without 
prejudice to their right to claim value 
for intangibles and to submit proof in 
support thereof. 

The commission has considered that 
the amortization of intangibles in Ac- 
count 100.5 is a desirable procedure re- 
gardless of whether or not the intangi- 
bles have value. Further, the commis- 
sion has stated (Re Wisconsin Power 
& Light Co. 2-U-1926, Sept. 29, 1943) 
that “It is our belief that the company, 
at any time, in any proceeding before 
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us in which the value of its property is 
relevant, has the right to contend and 
to offer proof as to the value of any of 
its property and that, therefore, any 
program of amortizing intangibles is 
without prejudice to any right of the 
company to offer proof regarding the 
value of any such intangibles in a pro- 
ceeding before us.” 


HERE has been nocriticism that has 

come to my attention of the pro- 
gram for amortization of intangibles 
included in Account 100.5 which has 
been followed in Wisconsin. No quali- 
fications of the financial statement of 
any utility have been made by public ac- 
countants because of the amortization 
and their certificates state that the au- 
dited balance sheets and income state- 
ments fairly present the position of the 
utility and the results of operations “in 
conformity with generally accepted ac- 
counting principles applied on a con- 
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sistent basis during the period under 
review.” 

In concluding this phase of the dis- 
cussion, it is appropriate to consider the 
long-range results of the amortization 
program. 

In time to come, all intangi- 
bles in Account 100.5 will have been 
amortized and the securities of Wis- 
consin utilities backed up practically 
100 per cent by tangible assets. If in- 
tangible value then exists, it will be in 
addition to the tangible assets shown 
by the accounts. When this program is 
considered along with plans for retire- 
ment of bonds through sinking-fund 
provisions of trust indentures, for the 
charging of adequate depreciation ex- 
pense and accumulation of proper de- 
preciation reserves, and for the build- 
ing up of additional common stock 
equity, it is seen in its proper light as 
part of a larger program designed to 
foster a healthy utility system fully 
capable of meeting all obligations for 
low-cost service and afford reasonable 
protection to holders of its securities. 


Conclusion 


_— the past twelve years my 
work has required me to be fa- 
miliar with all phases of original cost 
reclassification problems from analyses 
of records to ascertain original cost of 
properties acquired in the past to the 
final results recorded in the accounts 
of utilities. In addition, property acqui- 
sitions have occurred currently, which 
have afforded an opportunity to test the 
practicality of original cost procedures 
as applied to current transactions. Fur- 
thermore, there is now available the 
experience of a number of years during 
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which plant records have been main- 
tained on an original cost basis and the 
results can be compared with what 
could have been accomplished under 
alternative procedures. 

In the light of this experience, it is 
my opinion that classification of cost of 
utility plant so as to show the original 
cost thereof to the person first devoting 
the property to public service is the 
most practical procedure for recording 
the cost of properties purchased as en- 
tireties, either in the past or those’ 
which may be acquired in the future. 
It results in the most useful plant rec- 
ord for many administrative purposes. 
It makes available to investors and to 
regulatory agencies pertinent informa- 
tion regarding plant investment which 
could be obtained and maintained cur- 
rently by no other procedure. 

The amortization of utility plant 
acquisition adjustment, including any 
intangibles carried therein, is a desira- 
ble procedure in perfect harmony with 
the goal of building up a utility system 
having a sound financial structure and 
best able to meet all of its future de- 
mands and obligations. 

Finally, all of the benefits of original 
cost classification of plant and amorti- 
zation of intangibles are obtainable 
within the framework of proper ac- 
counting standards and without viola- 
tion of any accounting principles. 

I am convinced that the original cost 
procedure is here to stay and that it will 
withstand all attacks which may be 
made against it. Further, as more 
knowledge about the procedure is 
gained by all, it will not be unexpected 
to see its present opponents numbered 
among its advocates. 
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N March 5th the Missouri Public 
Service Commission issued its re- 
port, findings, and order in its statewide 
telephone valuation case which was ini- 
tiated on November 25, 1936. (Public 


‘ 


Service Commission v. Southwestern 
- Bell Telephone Co. No. 9279, and con- 
1 solidated cases.) The commission made 


separate findings as to the valuation of 
telephone properties serving the Kansas 
City and St. Louis district exchange 
areas, the Joplin exchange area, and.col- 
lectively for 64 other cities and towns in 
Missouri. 

The valuation for the Kansas City dis- 
trict exchange area included the Kansas 
portion of that area, which accommodates 
approximately 12 per cent of the 150,158 
telephone stations in that 2-state area. 
This was also true respecting the St. 
1 Joseph exchange area, where .1 per cent 
| of the 17,709 telephone stations are lo- 
cated in Kansas. The commission also 
: found the statewide totals, as of Decem- 
- ber 31, 1941, as shown in the table. 

y The Missouri commission adopted the 
station-to-station basis of separation. On 
this, the report contains the comment that 
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Wire and Wireless 
Communication 


pany stands mute and neither consents to 
nor opposes the adoption of that meth- 
od.” 


s to Western Electric prices, the com- 

mission observed that the common 
parentage between the utility and West- 
ern Electric justifies “close scrutiny,” but 
that “such a relationship does not in and 
of itself constitute a badge of fraud or 
prove prima facie that the use of inter- 
company price quotations has resulted in 
a distorted or inflated appraisal.” The 
company introduced evidence to show 
that Western Electric earnings have 
averaged 5.8 per cent during the past 
twenty-six years. The commission con- 
cluded that it would not be warranted 
in rejecting the staff appraisal because 
based in part on Western Electric prices. 
The commission said: 

We are not informed that any regulatory 
body has ever established a reliable differen- 
tial whereby the influence (if any) of this 
intercorporate relationship upon the intra- 
system price lists has been measured or by 
which we can discount, generaliy or specifi- 
cally, the prices quoted therein to any lower 
level which will represent prices better suited 








t the commission staff and the cities which 7 ee 
I appeared at the hearing recommended The commission did not render a 
: that basis, and that “on its part, the com- formal decision on the question of 
: e 
S Reproduction Cash 
{ « Reproduction New Less Working 
1 New Depreciation Original Cost Capital 
Local exchange 3336.6 Sea eeedewces $101,002,762 $88,979,489 $100,550,613 $632,513 
WIBAMANO TIEN. oecg cS osa sca vice cue 14,123,867 12,439,606 14,503,647 82,045 
IREREEMEETAEEE, asic ss cols oc wrvieleuies sive 8,954,897 7,893,693 8,736,021 54,281 
MEOGHNE s cicloec Seeds oa eoee wate $124,081,526 $109,312,788 $123,790,281 $768,839 
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whether the rates should be upon the so- 
called statewide or local exchange basis. 
It did, however, express its view that the 
local exchange basis is “impractical, un- 
workable, and unadaptable to the condi- 
tions to which it is to be applied,” and 
that “statewide rate making in Missouri, 
in the case of this company at least, is 
lawful.” 

The commission report contained the 
statement that “The commission has 
some reason to believe (and every rea- 
son to hope) that its findings with respect 
to those particular facts (valuations) 
will not be questioned by an appeal and 
will become final upon the effective date 
of this order (thirty days after March 5, 
1945).” 


* * * * 


ese WLB National Telephone Panel 
recently won the praise of WLB 
Chairman William H. Davis, for its 5- 
point program for approaching tele- 
phone wage problems generally. This 
involves consideration of (1) maladjust- 
ments under the Little Steel formula; 
(2) correction of “gross inequities” ; (3) 
industry-wide consideration of wage 
stabilization in the telephone industry; 
(4) intracompany relationships; (5) 
shortening of wage progression sched- 
ules in some cases. Chairman Davis 
said: 

The panel presented a careful and pains- 
taking report, and the (WLB) board u- 
nanimously adopted its recommendations as 
a basis for wage stabilization in the operat- 
ing telephone industry. The guide lines and 
limitations recommended by the panel appear 
to the board to represent a practical and 
sound approach to the peculiar problems of 
the industry so far as those problems are 
covered by the report. 


1. With respect to maladjustment 
under the Little Steel formula, the re- 
port said: 


The application of the Little Steel 
formula in the telephone industry seems to 
present no special problems other than the 
technical ones arising from the long auto- 
matic progression schedules. The board has 
already dealt with the question of malad- 
justments, principally in the Pacific Tele- 
phone & Telegraph Company and the Moun- 


MAR. 29, 1945 


tain States Telephone & Telegraph Company 
decisions. Most of the Bell companies have 
already exhausted their maladjustment al- 
lowances. Few cases presently appearing in- 
volve this question. 


The panel went on to say that cases 
involving substandard wage levels will 
arise, but that it was going to defer com- 
prehensive analysis of this problem be- 
cause of the much greater problem of so- 
called “gross inequities.” 

2. The panel report divided the 
problem of correcting gross inequities 
into three parts: (1) the problem of com- 
parable work; (2) the problem of “ap- 
propriate area rates”; and (3) the prob- 
lem of comparing telephone wage rates 
with sound and tested bracket rates. 

Under the problem of comparable 
work the panel found that no agreement 
could ever be reached on a single job to 
which the various range of skills and re- 
quirements of telephone workers could 
be compared. Hence the panel resolved 
this question by taking a group of jobs as 
a basis for comparison. For example, 
various clerical jobs such as bookkeeping 
machine operators, file clerks, etc., were 
compared with traffic operator jobs. The 
same approach was made in the plant 
department craftsmen, who comprise 
about 85 per cent of the male nonsuper- 
visory plant force. 


a. solving the problem of area wage 
rates, the panel refused to follow the 
Bell system argument that it has his- 
torically set its rates in line with prevail- 
ing rates for roughly comparable jobs. 
Instead, the panel recommended the use 
of the “minimum of the going rates 
within the bracket” as the upper limit for 
wage adjustment to correct gross inequi- 
ties. These rates represent the minima 
for comparable jobs for which stabilized 
rates have been established by regional 
boards throughout the country. 

The problem of comparing telephone 
wage rates,with sound and tested bracket 
rates was said to be influenced by the fact 
that rate ranges of Bell telephone com- 
panies have been characterized by an un- 
usually wide dollar spread between range 
minimum and range maximum. This 
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range is also said to be unusual in the 
number of years required for automatic 
progressions of minimum to maximum. 

The panel said that no single regional 
board rate range for a job classification 
will be employed to test telephone rate 
ranges because the panel has found that 
comparisons must also be made with jobs 
in outside industry. And so the panel 
suggested development of a “stabilizing 
range” for telephone job classification, 
based on regional board bracket minima. 

3. On the subject of industry-wide 
considerations in wage stabilization, the 
panel was said to feel that the relation- 
ship between various Bell system com- 
panies has had an influence on setting 
wage rates and that it would be un- 
stabilizing for the Bell system as a whole 
if wage adjustments to correct gross in- 
equities were made without considera- 
tion of established differentials between 
Bell companies. 

4. With respect to intracompany ad- 
justments, the panel found that there are 
well-established relations between the 
wage levels of the various departments 
in the Bell companies, particularly in the 
wages of similar employees which have 
usually been increased about the same 
time and in about the same amount. The 
panel proposed to take into account these 
intracompany wage relationships. 

5. In the shortening of wage progres- 
sion schedules, the panel found that al- 
though there is a tendency on the part 
of many companies and all unions to 
shorten telephone wage progression 
schedules, the process should not be uni- 
form. It was pointed out that a shorten- 
ing is more justifiable in the case of traf- 
fic operators. 

With respect to the independent tele- 
phone company field, the panel report 
stated : 


The panel has given its main consideration 
to the Bell system. It has not fully explored 
the wage problems of the independent com- 
panies. It is able to inform the board, how- 
ever, that most of the wage questions 
peculiar to the independent field will revolve 
around (1) the problems of substandard 
wages, and (2) the problems of the rela- 
tionship of independent and Bell rates. 

The panel requests the board to permit it 
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to report later any special problems of wage 
stabilization in the independent telephone 
field if such problems appear to require sub- 
stantial deviation from the general recom- 
mendations of this report. 


AGE increases of $2 to $4 a week 

were awarded to 21,250 telephone 
employees in New York city, Washing- 
ton, Louisville, and Memphis recently by 
the War Labor Board. The grants rep- 
resented the board’s first action in three 
cases on disputes that caused a number 
of strikes and strike threats last fall. 

In the New York Telephone Company 
Case a general wage increase of $3 a 
week was awarded to traffic division op- 
erators and to dining service employees, 
while the pay of clerical employees in the 
traffic division not in the operating group 
was raised $2 a week. This dispute in- 
volved 12,000 employees. 

An increase of $3 a week was also 
awarded to 7,000 operators in New York 
city, Louisville, and Memphis in the dis- 
pute of the Long Lines Department of 
the American Telephone and Telegraph 
Company. 

About 2,250 traffic department opera- 
tors of the Chesapeake & Potomac Tele- 
phone Company in Washington were 
awarded a $4-a-week increase in the 
third case. 

In addition, the Washington operators 
and the operators involved in the long- 
lines dispute were given the benefit of 
a decrease in the number of years re- 
quired to reach the top of the wage 
schedules. In Washington the progres- 
sion period was reduced from ten years 
to eight and in the case of the long-lines 
operators it was shortened from eleven 
years to nine. 

William H. Davis, chairman of the 
WLB, said the decisions were based on 
a policy report for handling wage in- 
creases in the telephone industry made 
by the newly established telephone panel. 
The panel’s recommended report was u- 
nanimously adopted by the WLB, Mr. 
Davis said, as a basis for wage stabiliza- 
tion in the operating telephone industry. 


MAJORITY of the dispute panel 
which heard the New York Case 


MAR. 29, 1945 








recommended a general increase of $5. 

The action of the WLB in reducing 
the New York panel’s recommendation 
from $5 to $3 was immediately protested 
by the two affected unions, which said 
they would ask for reconsideration of the 
case and an opportunity to present their 
side at a public hearing. 


* *K * 


N application has been filed by the 
Cincinnati & Suburban Bell Tele- 
phone Company with the FCC for a con- 
struction permit to erect a class 2 experi- 
mental land radiotelephone station, to be 
connected with the general telephone 
wire network. This station is to provide 
general radiotelephone service to motor 
vehicles, to river vessels on the Ohio 
river and near-by tributaries. 

The application is of special interest 
to those concerned with so-called “auto- 
mobile radiotelephones,” in that it pro- 
poses 32 2-way portable mobile radio 
stations, to be installed in repair trucks 
operated by the Cincinnati Gas & Elec- 
tric Company, and those operated by the 
telephone company itself. The applica- 
tion seeks frequencies of 156,525 kilo- 
cycles for the land station, with 250 
watts power and 161,235 kilocycles for 
the portable mobile unit, with 25 watts 
power. 


* * *K * 


N February 26th the Missouri Pub- 
lic Service Commission approved, 
in modified form, a proposed rule filed 
by the Missouri Telephone Company 
limiting its liability for damages result- 
ing from errors in directory listings for 
telephone service. The commission 
found that it had authority to approve or 
disapprove the proposed rule and that a 
rule of this character is lawful. As to 
the reasonableness of the proposed rule, 
the commission found that the principle 
underlying the proposed rule is reason- 
able in so far as it pertains to subscribers 
of the company. 
However, the commission disapproved 
a sentence of the rule reading as follows: 
“Nor will the telephone company be a 
party to controversies arising between 


MAR, 29, 1945 





PUBLIC UTILITIES FORTNIGHTLY 


432 





subscribers or others as a result of list- 
ings published in its directories.” The 
form finally approved by the commission 
reads as follows: 

The telephone company’s liability for 
damages on account of interruptions to serv- 
ice due to errors or omissions in directory 
listings will be limited to a pro rata abate- 
ment of the charge for such of the sub- 
scriber’s service as is affected, the maxi- 
mum abatement not to exceed one-half the 
service charges for the period from the date 
of issuance of the directory in which the 
mistake occurred to the date of issuance of 
a new directory containing the pfoper list- 
ing. 

a a 


BILL exempting telephone instru- 

ments and other telephone equip- 
ment from real estate taxes has been 
favorably reported by the New York as- 
sembly’s judiciary committee, headed by 
Assemblyman Harry A. Reoux, Repub- 
lican of Warrensburg, and it is being 
strongly opposed by municipal officials 
throughout the state, who contend that 
it would deprive them of millions of dol- 
lars in tax revenues at a time when they 
are hard pressed. 

According to William Reid, New 
York city collector of taxes, the enact- 
ment of this bill would remove $65,000,- 
000 in taxables from the New York city 
rolls and result in depriving the city of 
about $1,900,000 a year in real estate 
taxes. 

At least a corresponding amount 
but probably even more would be taken 
from the revenues of upstate cities. 

The bill granting the exemption was 
introduced by Assemblyman Wilson C. 
Van Duzer, Republican of Orange. It 
was prompted by a recent unanimous 
decision of the court of appeals in a test 
case brought by the telephone company 
against the city of Syracuse, which held 
that instruments, station apparatus, ex- 
change switchboards, and other equip- 
ment located on the property of sub- 
scribers were part of the telephone com- 
pany’s real estate and therefore subject 
to taxation. Counsel for the telephone 
company contended that the equipment 
was “personal property” and therefore 
not subject to a real estate tax. 
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Financial News 


and 
Comment 


By OWEN ELY 
FPC Chairman Defends 


Commission’s Powers 


— to the review in this de- 
partment (in the March Ist issue, 
page 302) of the FPC dispute with the 
public service commission of New 
York regarding jurisdiction over certain 
gas companies, it is of interest to note 
that Chairman Manly’s letter of March 
10th to Chairman Maltbie of the state 
commission was promptly released to the 
press, bringing the argument into the 
open. The position of the FPC is that the 
five New York gas companies are en- 
gaged in both transportation of natural 
gas in interstate commerce and the sale 
in interstate commerce of gas for re- 
sale for ultimate public consumption. 

However, the fact that the companies 
operate at retail entirely within New 
York state and have their facilities en- 
tirely within that state gives the state 
commission “exclusive regulatory au- 
thority over their purely intrastate rates,” 
admits Commissioner Manly. Possibly 
this concession is due to the recent Su- 
preme Court decision denying the FPC 
power to order a refund to retail gas con- 
sumers in Iowa. However, Mr. Manly 
holds that such jurisdiction is not all-in- 
clusive and that both commissions have 
jurisdiction over other matters than 
rates, particularly accounting. He points 
out that the New York chairman ob- 
jected to certain provisions of the Nat- 
ural Gas Act providing for concurrent 
jurisdiction, at the time the bill was 
passed, but that Congress disregarded his 
criticism. 

Regarding the contention of Mr. Malt- 
bie that duplicate regulation of accounts 
might prove burdensome, Chairman 
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Manly points out that the provisions of 
the FPC Uniform System of Accounts 
with reference to original cost of gas 
plant “are essentially the same as those 
of your commission and that in other re- 
spects your commission’s accounting re- 
quirements are either the same as or ad- 
ditional to those of this commission.” 


¥ 


Associated Gas’ Income Gains 
On Tax Savings 


HE twenty-first report of the 

trustees of Associated Gas & Elec- 
tric Corporation, recently released, in- 
cluded three forms of a system income 
statement — excluding and _ including 
Georgia Central Power & Light, and on 
a pro forma consolidated basis. The 
statement excluding Georgia Central 
showed net income for 1944 of $11,867,- 
850 compared with $10,181,958 in 1943. 
Gross revenues increased about 6 per 
cent and expenses about 8 per cent but 
general taxes were down slightly and de- 
preciation gained only about 4 per cent. 
The system was therefore able to show 
a modest gain in operating income and 
gross income. Total income deductions 
were reduced due to refunding opera- 
tions, and the top companies’ Federal tax 
was sharply lower, with a resulting sharp 
gain in net income. 

The pro forma consolidated earnings 
statement showed a smaller gain in con- 
solidated net income—an increase from 
$9,915,000 in 1943 to $10,396,000 in 
1944. The latter figure would be equiva- 
lent to $1.39 a share on the 7,500,000 
shares of common stock proposed in the 
reorganization plan. 
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Utility Security Issues 1935-44 


HE SEC’s annual report on secur- 

ity issues, bringing up to date its 
record since 1935, was recently released. 
(See also “What Others Think,” page 
446.) The report is well arranged and 
complete, but inclusion of further infor- 
mation on finder’s fees for private deals 
(bond issues placed with insurance com- 
panies by underwriting house acting as 
agent) would be of interest—such data 
are given for only three of the numerous 
private deals. The number of public and 
private deals has been as follows, for 
first mortgage bond issues: 


Private Public 
3 40 
5 61 
7 22 
14 24 
19 28 
13 28 
33 28 
17 10 

8 15 

5 31 





Information regarding finder’s fees is 
difficult to obtain, being usually buried in 
the testimony and documents. The de- 
cline in this method of placing bond is- 
sues is probably due to the competitive 
bidding rule, which specifically permits 
such financing only for issues under $1,- 
000,000. However, the commission has 
obviously made numerous exceptions to 
the rule. 

In the two instances of 1944 “private 
deals,” in which a notation appears in the 
report as to the finder’s fees, the amounts 
involved range from the $480,000 Texas 
Southeastern Gas 3$s, to the $63,000,- 
000 Illinois Power first and collateral 4s. 
In the first instance the fee was one per 
cent and in the latter case slightly under 
one-eighth of one per cent. First 
Boston Corporation doubtless had an ar- 
duous job in setting up the Illinois Power 
deal (which proved impractical to handle 
on a public offering basis) and in bring- 
ing together the big group of institutions 
which finally bought the issue. 


INCE the beginning of 1938 there has 
been an increasing trend toward 
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placing short-term notes directly with 
banking institutions, and only a few 
scattered issues have been publicly of- 
fered in recent years. Data regarding the 
finder’s fees for such issues are pub- 
lished only for the $750,000 Arizona Edi- 
son serial issue of 1944, working out at 
one-half of one per cent. Probably most 
of these issues are placed directly with the 
banks by the utilities, but it would be in- 
teresting to know in how many cases the 
services of an intermediary underwriting 
house may have been used. Since com- 
plete information is published in the re- 
port regarding the bids submitted for se- 
curity issues under competitive bidding, 
a similar tabulation showing the firms 
which acted as agents in private place- 
ments would also be of interest. 

The data showing the various bids for 
each issue, the gross underwriting 
spread, etc., reflect the present tendency 
toward close bidding for even second- 
rate utility bond issues. The tabulation 
discloses keen competition for the small- 
er issues—the number of bidders seems 
to be inversely proportionate to the size 
of the issue. Thus last year only two syn- 
dicates—Mellon and First Boston—bid 
for the $130,000,000 Philadelphia Elec- 
tric deal, while six groups (including an 
insurance company, which proved the 
successful bidder) contended for $1,- 
400,000 Mobile Gas Service first 3s. 


© eben the rule does not always 
work; where an issue is “slow” or 
encounters delays, the bankers may lose 
interest and the bidding may narrow 
down to one house, as with the Capital 
Transit issue. Where only one bid is sub- 
mitted this of course calls for special con- 
sideration by the commission. In this 
particular case the commission concluded 
that “after careful consideration of the 
record, we are not satisfied that competi- 
tive conditions were maintained or that 
the price to the company and the under- 
writers’ spread are proper.” The bank- 
ers, Alexander Brown & Sons, then in- 
creased their bid by one point and re- 
duced the gross underwriting spread by 
the same amount, which apparently satis- 
fied the commission. 
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The close bidding which now prevails 
is illustrated by the three bids for the 
$48,000,000 Central New York Power 3s 
of 1974—Halsey, Stuart won the issue 
with a bid reflecting an interest cost of 
2.885 per cent, compared with 2.917 per 
cent for Morgan Stanley and 2.922 per 
cent for Harriman Ripley. With the suc- 
cessful bid usually determined by one or 
two “basis points” it is necessary for un- 
derwriters to study very carefully the 
prevailing market position of similar is- 
sues, and to check the potential institu- 
tional demand for the forthcoming issue. 
The success with which this is being done 
is indicated by the relatively small num- 
ber of “sour” issues, although of course 
the bankers have had the benefit of an 
almost constantly rising trend in the bond 
market. With an irregular market, the 
competitive system would hardly work 
as successfully as it has in the past year. 


> 
Standard Gas Decision Badly 


Handled by the Press 


phew recapitalization plan for Stand- 
ard Gas & Electric was approved by 
the SEC November 18th and was sub- 
mitted to the U. S. District Court in Dela- 
ware for approval and enforcement. On 
March 2nd Judge Leahy disapproved the 
plan. However, early news reports were 
badly garbled, and the decision did not 
receive adequate news coverage. The first 
report on the “broad tape” mentioned 
various objections to the plan by stock- 
holders’ groups as though they repre- 
sented criticisms by Judge Leahy him- 
self. This was quite contrary to the spirit 
of the decision since the judge did not 
quarrel at all with the treatment accorded 
the four groups of stockholders and in 
fact devoted very little space to discus- 
sion of this phase. 

The judge’s great objection to the plan 
was that bondholders are not to receive 
100 per cent cash for their bonds. The 
original plan of March 24, 1943, pro- 
vided $500 in cash and three kinds of 
stock, including a new Standard Gas “A” 
common. Under the revision of August 
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28, 1944, cash was reduced to $90, $400 
debentures were included, the “A” stock 
was discarded, and shares in four sub- 
sidiaries were included in the package. 
The September 12th amendment cut the 
debentures in half, increased cash slight- 
ly, and added another subsidiary stock. 
The final amended plan of November 
8th gave bondholders $304.95 in cash 
and five subsidiary stocks with an ap- 
praised value of $695.05. 

Since the plan was approved utility 
equities have advanced with the general 
market and recent estimates of the value 
of the “package” had ranged around 
110-20. The bonds advanced to around 
1034. As a result of the decision they 
dropped about 24 points, but later recov- 
ered to 102 on the announcement that the 
SEC was appealing the decision to a 
higher court. 

d 

, Bs is the first important case where 

the SEC had approved distribution 
of securities to bondholders, to satisfy 
part of their claim. Hence the question 
has never been thrashed out in the courts. 
Judge Leahy held that while Congress 
has power under the Constitution to 
regulate bankruptcies and modify credi- 
tors’ rights, the Utility Holding Com- 
pany Act makes no provision for partici- 
pation in, or approval by, each class of 
security holders affected by a reorganiza- 
tion. Such participation he regarded as 
an essential feature. The Railroad Reor- 
ganization Act (§ 77) and the Bank- 
ruptcy Act (§ 77B and Chap. X) both 
provide for such participation by credi- 
tors. Such authorization is also found in 
state statutes. The court stated: “We are 
not convinced from an examination of 
legislative history that Congress in- 
tended the commission to have power to 
require creditors of solvent companies 
to accept portfolio equity securities in 
payment of debt.” 

Reference was made to the decision in 
Otis & Co. v. SEC, where the SEC de- 
cision modifying contractual liquidating 
rights of United Light & Power pre- 
ferred stock was approved by a majority 
of the Supreme Court, but Judge Leahy 
held that this decision was inapplicable. 
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He admitted that there was substantial 
evidence to support the commission’s 
findings as to the value of the securities 
to be distributed to note holders under 
the plan, but “those values . . . are vari- 
able enough not to be the equivalent of 
cash when a note holder’s debt is actual- 
ly to be discharged.” 

It is unfortunate that the SEC did not 
favor liquidation of Standard’s portfolio, 
for the plan may now be delayed a year 
or so, due to the inevitable delays before 
a Supreme Court decision is obtainable. 
In the meantime holders of the prior 
preference stock will probably receive no 
income, despite the fact that system earn- 
ings would warrant payments against 
arrears. 


HY didn’t the commission order 

Standard to liquidate its portfolio 
(except for Philadelphia and Louisville) 
as it has in other cases? Possibly it 
wanted to save banking commissions and 
registration costs, which would probably 
amount to some 5-10 per cent of the re- 
tail proceeds. However, two of the five 
issues (Pacific Gas and Mountain 
States) already had established markets, 
and selling commissions would have been 
moderate. The Oklahoma and Wiscon- 
sin subsidiaries had been “dressed up” 
for possible sale. 

In the past the commission has ob- 
tained a good measure of support from 
the Federal courts and presumably the 
commissioners, in approving a distribu- 
tion, did not feel that they were risking 
a legal setback and delay. However, as a 
result of this assumption, enforcement of 
the holding company provisions may be 
seriously delayed. The case somewhat 
parallels that of United Light & Power, 
where the issue was over the priority 
rights of the preferred stock. The com- 
mission’s decision in that case was antici- 
pated in the fall of 1942 but was not 
handed down until April 5, 1943. It was 
approved by a U. S. District Court on 
August 4th. Otis & Co. appealed to the 
U. S. Circuit Court of Appeals, which 
upheld the lower court on April 20, 1944. 
The appeal to the Supreme Court was 
decided January 29, 1945. Thus a year 
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and a half to two years seems to be about 
the required time to obtain a final de- 
cision though, of course, the matter may 
be expedited in the present case. 


is is unfortunate that the publicity 
given to the Standard Gas decision 
was so badly handled. As a result specu- 
lators apparently assumed that the court 
favored better terms for the $4 preferred 
stock—possibly even something for the 
common. The # preferred (which is 
junior to the prior preferred issues) 
ranged between 3 and 53 on March 2nd, 
closing at 48, while the $7 prior preferred 
declined nearly six points. Under the 
plan the $7 prior preferred would re- 
ceive 10} shares and the $4 preferred 
only one-third share of new common. On 
this basis the $4 preferred should sell at 
only about 3 per cent of the senior stock’s 
price or around 2}. The recent price fol- 
lowing the decision therefore indicates 
the expectation that the terms will be im- 
proved nearly 100 per cent in any revised 
plan. 

This department commented some 
time ago on the garbled press version of 
an SEC decision on the Associated Gas 
plan, which resulted in a sharp decline 
in that company’s bonds. The present 
case is another illustration of the care re- 
quired in reporting decisions of this im- 
portance. 

It should be the duty of the 
commission or the court to give intelli- 
gent guidance to press representatives— 
better yet to provide them with a very 
brief summary of the decision. The re- 
porter, in his hurry to finish his assign- 
ment or to get his story on the phone to 
his editor, apparently glances hastily 
over the lengthy decision and picks out 
what seem to be “high lights.” Not be- 
ing a lawyer or a security analyst he does 
not always know what to select and in the 
present case he made a particularly bad 
selection, it would appear. While neither 
the commission nor the courts want to en- 
courage speculative activity they should, 
nevertheless, try to have their decisions 
reported to the public correctly so that 
speculative losses will not be incurred by 
misinformed buyers. 
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ELECTRIC-GAS OPERATING COMPANY STOCKS 


Recent 
Where Price Div. Yield Share 
Traded About Rate About Earn. 


Ark.-Mo. Power 12 $ .60 5.0% $1.49 
Dg 2S ieee a ae ey ao O 20 1.17 5.9 1.82 
Boston Edison 39 2.00 L 23 
Catstornta: Bice PP. 6 sib. i oa Soc beseek ie Cc 8 40 A pA | 
"Central Hudson AG, G6... 6 dc vais canes Cc 8 48 : 62 
ee 2a errr O 23 1.30 ; 2.04 
central = Vernon i Su con's 66 0:d:6:0 veces 0 Oo 19 1.08 : 1.54 
*Cleveland Elec. ium... .......000.0080. G 38 2.00 ; 2.05 
Commonwealth Edison 29 1.40 : 1.78 
Community Public Service 31 1.70 3.11 
es ae eG od aa O 52 2.40 } 2.70 
Connecticut Power 45 2.25 ; 2.69 
Gens. Maison GEN. Yo idee esc ees S Zi 1.60 . 1.70 
Cons. Gas (Baltimore) 72 3.60 ; 4.33 
Duke Power 90 4.00 ‘ 4.75 
Delaware Power & Light 21 1.00 : 1.10 
Derby Gas & Electric 22 1.40 i 2.36 
*Detroit Edison 22 1.20 ; 1.03 
Benoare Disttet BleCe 6s css600s ences ec Oo 17 : 1.56 
eI A Ek cos oso casein soe O 46 : : 2.53 
MERTON TIE Sk ks ch ce sencese bes G 55 i 2.45 
Houston Lighting 73 A 5.00 
Idaho Power 33 i : 2.39 
ee gee ge a a S ; f 1.98 
ee ae LS, See O 4 : 4.92 
Michigan Public Service . : 1.66 
Missouri Public Service 1.52 
Missouri Utilities 1.24 
Montana Dakota Utilities : . 87 
*Mountain States Power : 2.66 
*New Orleans Public Service é : 1.78 
Newport Electric i 2.05 
*Pacific Gas & Electric : : 2.18 
Pennsylvania Water & Pr. ............. Ly . , 4.77 
Philadelphia Electric 2 , 1.43 
PRG SOTICE OLIN, o's oc os orcisig erence O é 1.93 
ee A a. a 0 Se a c 2 2.05 
Rockland Lt. & Power : f .60 
gD Oe ee. a re O . 91 
Sierra Pacific Power : 1.51 
Og Ce 0 | a re O i Pv § 8 
Southern Calif. Edison : 1.67 
Southwestern Pub. Service ; : 2.03 
Tampa Electric 2.15 
United Illuminating 2.09 
*West Penn Power u 1.20 
Western Mass. Companies , 1.84 
*Wisconsin Elec. Power ‘ i 1.14 


Averages 5.4% 


S—New York Stock Exchange. C—New York Curb. B—Boston Exchange. 
counter. * Majority of stock (or substantial amount) held by a holding company. 
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What Others Think 


yl Municipal Telephone Plants in the 
, United States 


Bees national journal of the tele- 
phone industry, Telephony, ob- 
serves that recent agitation for legislation 
to provide Federal financing for munic- 
ipal acquisition of telephone systems in 
the smaller cities and rural areas has 
raised the question as to whether there 
is any such thing as municipal telephone 
operations in the United States and, if 
so, to what extent. A recent check on 
this situation reveals that, while munic- 
ipally conducted telephone operations 
are virtually nonexistent in the United 
States, they are not absolutely so. 
Specifically, according to Telephony, 
there are five small communities where 
local public agencies operate public tele- 
phone facilities. (This is exclusive of 
temporary operations by the armed serv- 
ices in connection with military establish- 
ments or naval bases and also com- 
munications service conducted for such 
specialized departmental activities of the 
Federal government as the forestry 
bureau of the Interior Department, Ten- 
nessee Valley Authority, etc.) 
Telephony estimates that these five 
municipal telephone plants serve a total 
of less than 4,000 subscribers—which is, 
of course, only an infinitesimal fraction 
of the 26,000,000 stations served by the 
private telephone industry (Bell and in- 
dependent) in the United States. This 
is in striking contrast with our two 
neighboring countries of Canada (where 
there are 144 municipal systems in addi- 
tion to the large provincial systems in 
Alberta, Manitoba, and Saskatchewan) 


and Mexico (where approximately half 
the business is conducted by the Federal 
government). The following is the list 
of publicly owned systems in the United 
States as of January 1, 1942: 


Popu- 

Location lation 
Barnesville, Minn. ...... 260 
Beresford, S. D. 64 480 
Brookings, S. D......~<. 5 2,049 
eo a 15 44 
Churchill county, Nev.! . 5,319 900 


1 Churchill county, Nevada, operates all the 
telephones in the county including the town of 
Fallon with a population of 2,000. 


N The Journal of Land & Public 

Utility Economics of February, 
1943, Floyd R. Simpson of the faculty 
of the University of Minnesota School 
of Business Administration made a 
sympathetic analysis of the operations of 
the largest of these plants—the city of 
Brookings, South Dakota—and reached 
the conclusion that this city, thanks 
chiefly to the efforts of an efficient man- 
ager who was hired in 1911 and was still 
in charge, has operated successfully, 
from the standpoint of rendering good 
service at low rates, with a relatively 
high service development (39 telephones 
per 100 population). 

Comparative telephone rates per 
month for three of these municipal plants 
is given in Mr. Simpson’s article as 
shown in the table below. 

The city of Brookings apparently 


e 


Residence 


Business 


1-party 2-party 4-party 1-party 2-party 4-party 


Brookings, S. D. $2.25 
Barnesville, Minn. ... 1.50 


— $1.50 $2.75 
$1.25 — 2.50 


$2.25 — 
2.00 


Churchill co, Nev. .. 250 210 165 325 250 $210 
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acquired the plant more or less as the ac- 
cidental outgrowth of a franchise stip- 
ulation that a private company operating 
in that community at the turn of the cen- 
tury should dispose of its facilities to the 
city within three or five years if the latter 
so elected. In June, 1903, the city bought 
the plant from the Dakota Central Tele- 
phone Company for $18,000. Since then 
it has run the plant investment up to ap- 


proximately $160,000 (as of 1941), re- 
tired the original investment, and claims 
to have turned over in recent years from 
$10,000 to $15,000 a year to the city gen- 
eral fund in lieu of taxes. Since the 
Brookings plant is now grossing around 
$50,000 a year, comparative taxes paid 
by a private company (roughly, 25 per 
cent of gross revenue) would be $12,500, 
or approximately the same. 





“Let’s Export TVA”—Urge Public 


Power Advocates 


bo Bes London Economist, in a recent 
issue, examined the Tennessee val- 
ley enterprise for its value as a pattern 
for international application. As a long- 
established journal, with an experienced 
international viewpoint, the Economist's 
comments are of interest. 

This article is especially timely in view 
of the press items emanating from the 
TVA publicity department, and the re- 
cent intimation by Sir Walter Citrine, 
general secretary of the British Trades 
Union Congress, in addressing the 
World Trades Union Conference in 
London, that the real solution of the dis- 
putes of the states bordering the Rhine 
and the Danube might be the creation of 
Rhine and Danube valley authorities. 

Having in mind the continuing flow of 
recommendations that TVA’s be set 
down on waterways the world over, as 
well as applied to the development of the 
principal river basins in our own coun- 
try, it illuminates the question consider- 
ably to read the conclusions reached in 
this studied analysis as to the technical 
and political obstacles which confront 
the carrying out of any such projects in 
Europe and Asia. 

Beginning with a recital of the high 
lights in TVA’s history and its accom- 
plishments since its inception in 1933, 
touching many facets of life in the Ten- 
nessee valley, the article stated: 


The valley was then typical of all indus- 
trially undeveloped, but potentially wealthy, 
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areas. Its condition could be matched in the 
valleys of the Yangtze, Jordan, Danube, 
Nile, and Ganges, in the valleys of hundreds 
of lesser rivers in all parts of the world. By 
1944, the valley had been revitalized. The 
balance of power between man and the ele- 
ments has shifted. Today the people of the 
valley are supported in their labors by an 
annual output of 12,000,000,000 kilowatt 
hours of electricity. . . . This new power 
makes all else possible—new methods of 
farming, new extractive and constructive in- 
dustries, new systems of transport, new 
standards of domestic life. In 1933 the con- 
sumption of electricity per head was 60 per 
cent of the average for the country; today 
it is about 2,500 kilowatt hours, 50 per cent 
greater than the average. In China the cor- 
responding figure is 5.1 kilowatt hours. 

... The TVA has already won wide recog- 
nition as a pioneer of wholesale regional 
development and new “TVA’s” will profit 
by its experience. It is not surprising that 
its success has encouraged many people to 
believe in the TVA as a blueprint for uni- 
versal adoption. In recent years—and in- 
creasingly so in recent months—the concep- 
tion of an international TVA has gained 
popular approval. “A plan of resources de- 
velopment has solved the economic and 
social problems of a great American val- 
ley’—so runs the argument—“Why then, 
should it not solve the problems of the de- 
pressed peoples of the Danube, the Yangtze 

” This argument is obviously attractive 
and warrants the most careful scrutiny. 


CCORDING to the Economist article, 

the TVA has undertaken an inten- 
sive development plan in a country al- 
ready developed extensively. To be suc- 
cessful, the article continued, any TVA 
launched upon such regions as the 
Yangtze or Danube valleys would have 
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to be preceded or accompanied by indus- 
trial revolution. It was said: 

It is not enough to put tools into the hands 
of the poor. They must be taught how to 
use them. Industrialization and resource de- 
velopment are very slow processes when the 
operative labor force starts from scratch in 
technical education and experience. Without 
parallel developments in the regions form- 
ing its hinterland or sphere of influence an 
international authority would almost cer- 
tainly find itself hamstrung by an inefficient 
labor force and by lack of machinery. 


Then, observing that without the ma- 
chines to be driven by it, electricity by 
itself is of little use, the significant state- 
ment is made that the “main effort of 
TVA is the generation of electricity.” 

It may be mentioned, in passing, that 
this important fact appears to be too lit- 
tle recognized by our own people. Too 
frequently they are misled by the asser- 
tion that these river basin projects are 
mainly for the purpose of flood control, 
land reclamation, and kindred objectives. 
The author of the Economist article, 
however, writing with the detached view- 
point of an observer in London, has his 
own idea about the real facts. He comes 
up with the forthright conclusion that 
the true primary function of TVA is to 
provide power. Our own Supreme Court 
might dissent, but a good many other 
people, even in America, have gradually 
come around to that idea. 

And this, it should be noted, applies 
to some extent to all these so-called 
“multiple-purpose” river basin develop- 
ments. The sale of electric energy pro- 
duced at their reservoir dams provides 
their largest source of revenue. That 
constitutes the chief financial justifica- 
tion on the part of government agencies 
to build them—to add to the production 
of electric power at Federal projects. 

The author continued : 


Marked differences in standards of eco- 
nomic development and prosperity between 
the regions of a single geographic or political 
entity are traditional causes of friction and 
unrest. The Tennessee valley scheme—like 
the less ambitious “Special Areas” develop- 
ment schemes tried in Britain before the 
war—is an attempt to remove inferiority by 
leveling up to a common standard. A TVA 
for the Danube might well have the opposite 
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effect. The more remote regions (remote 
either physically or commercially) might 
find themselves relatively worse off if they 
were unable, for any reason, to utilize the 
benefits conferred by the development au- 
thority while more favorably placed regions 
were able to forge ahead. For these reasons 
a plan commensurable in scope with that of 
the TVA but applied to an area as backward 
as the Balkans would prove a much larger 
and a much more expensive and difficult 
undertaking. 


uT the political difficulties that would 

face an international TVA would, 
in the opinion of the author, be much 
more formidable than these technical ob- 
stacles. River valleys, historical cradles 
of civilization, have attracted peoples of 
very different outlook, custom, and be- 
lief. In such areas, racial, cultural, and re- 
ligious passions are very strong—so 
strong, indeed, that they are often in- 
compatible with neighborliness—and sus- 
picion, jealousy, and greed are normal 
constituents of the atmosphere. It would 
be an almost impossible task to impose 
a plan for economic and social better- 
ment on political foundations so shifting 
and confused. The problem of reconcil- 
ing the interests in the Danube valley 
would be virtually insoluble. The author 
continued : 

The Danube valley is perhaps unique 
among the world’s “Special Areas” in the 
confusion of its political background. It 
would certainly be unsound to generalize 
from its example and proclaim that all 
special areas are equally intractable. But 
the elements of Danubian friction are pres- 
ent in some degree in all international zones 
needing resource development. “Special 
Areas” are areas of acute poverty, and pov- 
erty is a root cause of disorder. It would 
seem that a solution of the political prob- 
lem is a necessary preliminary to the suc- 
cessful launching of any international de- 
velopment on the TVA scale. 


The author then makes the pertinent 
query—‘‘Who would finance an interna- 
tional TVA?” This being such an im- 
portant phase of this subject, it is of 
special interest to note his comments, 
for they cast considerable light upon the 
complications which would be encoun- 
tered in arranging to pay for the con- 
struction of any European or Asiatic 
TVA’s: 
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“SOMEHOW THE RURAL ELECTRIC WIRE GOT MIXED WITH THE RURAL 
PHONE WIRE AND HIRAM HAD HIS BRIDGEWORK FUSED” 


. . If the proposed Bank of Reconstruc- 
tion and Development materializes, its funds 
might be used either as direct loans to coun- 
tries planning cooperative development or as 
a supplement to private long-term invest- 
ment in such projects. The finances of the 
TVA are guaranteed by the American gov- 
ernment’s annual appropriations; and while 
congressional default has never obstructed 
the progress of operations, there have been 
occasions for anxiety. 

Such a system would be an entirely un- 
suitable method of financing an international 
project. It would be essential to insure not 
only that adequate funds would be available 
to meet all contingencies, but that the re- 
ceiving countries and the investors had no 
doubts on that score. It would be a task of 
immense difficulty, even if it were deemed 
desirable, to insure that the countries in- 
volved in the project received benefits com- 
mensurate with their contributions ; and even 
more difficult to convince them that any de- 
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viation from such equalitarian treatment 
was due to technical and economic require- 
ments and not to prejudice or victimization. 
Such guaranties might be given verbally, but 
their performance would depend on the 
stability of international trade and relations. 
In an age when wars and economic depres- 
sions are frequent, an international TVA 
would be a speculative proposition—not least 
for the constituent nations. 


Tr will thus be seen, as the author makes 
clear, that the conception of an inter- 
national TVA is hedged about with dif- 
ficulties. And, it is his opinion that they 
are “difficulties for which man has not 
so far been able to find satisfactory solu- 
tion.” It is his conclusion “TVA has 
succeeded in those fields of human en- 
deavor where man is supremely confident 
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of his powers” but “in the other fields 
of politics and social behavior the TVA 
experiment has little instruction to of- 
fer.” 

As to the view that a settlement of 
Balkan political differences would be 
facilitated by the superimposition of a 
development authority, he stated that 
while that idea is “attractive it is in fact 
fallacious.” 

The author believes that “the con- 
trary is nearer the truth; only when the 
political problem has been solved, and 
there is a firmly based government over 
the whole area, can far-reaching pro- 
grams of economic development be safe- 
ly launched.” 

Certain of the factors militating 
against the establishing of TVA’s in 
foreign lands, as so vividly set forth in 
this London Economist article, would 
seem to apply equally well to some of the 
river basin projects now being actively 
proposed here in the United States. 

For instance, it has been pointed out 
by people residing in the Missouri val- 


ley, that the wide divergence of the in- 
terests of the peoples who live along the 
2,900 miles of that great stream creates 
many complications, of so varied a nature 
that one agency such as an MVA can- 
not function advantageously, for the 
greatest good of all concerned, as TVA 
may have done in the Tennessee valley. 

Too, there is apparently a growing 
awareness in all those Missouri valley 
states of the threat to their individuality 
and prerogatives, if there is set up in 
their midst a Federal authority with vir- 
tually unlimited powers, which may ac- 
tually function as a superstate. Such a 
prospect is looked upon as a cause for 
concern. 

May it not be that there is a lesson to be 
learned, and seriously pondered, from 
the reading of so enlightening and analyt- 
ical an article as this one in the London 
Economist? It is certainly provocative of 
thought, for some of the points set forth 
apply equally well to the outlook here at 


home. 
—R. S.C. 





Hetch Hetchy—San Francisco’s $64 Question 


OLLOWING several conferences during 
the latter part of January, 1945, in 
Washington, between Roger D. Lapham, 
mayor of San Francisco, and Abe For- 
tas, Under Secretary of the Department 
of the Interior, to discuss the disposition 
of power produced at the city’s Hetch 
Hetchy hydro plant, it appears that Un- 
der Secretary Fortas asked the mayor 
to state in writing what the city offered 
to do in this matter. 

Inasmuch as Mayor Lapham’s letter 
and the acknowledgment by Under Sec- 
retary Fortas cast some illuminating 
side lights upon certain salient angles of 
this problem, the settlement of which 
has long been in conflict, the principal 
points in the correspondence are set 
forth below. 

Mayor Lapham, in his letter of Janu- 
ary 31, 1945, reviewed the situation in 
some detail, referring first to a plan 
which he submitted to the Under Secre- 
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tary on August 23, 1944, which was 
turned down by the Interior Department, 
as not complying with the Raker Act; a 
further stay in the injunction, to March 
1, 1945, was granted by Judge Roche, 
following which the mayor sent to Sec- 
retary Ickes two contracts in tentative 
form on December 28, 1944, to meet the 
wish of the department (in accord with 
an understanding with the Under Sec- 
retary) that it have “two months to de- 
cide what to do if the proposals were not 
satisfactory.” 


HE first contract was to be with the 

Turlock and Modesto Irrigation dis- 
tricts for electric energy for their own 
use, for a 9-year term. The second con- 
tract, for a like term of years, was to be 
with Pacific Gas and Electric Company. 
That company would distribute Hetch 
Hetchy power to supply all municipal re- 
quirements—hospitals, schools, and all 
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other public buildings, as well as the city- 
owned streetcar system. The power de- 
livered to the two irrigation districts, 
coupled with the load required for the 
city, would absorb the entire present 
kilowatt capacity of Hetch Hetchy ; how- 
ever, due to the gradual step-up in the 
requirements of the irrigation districts, 
that condition would not be fully real- 
ized until about five years from their 
first taking of power. 
Mayor Lapham then noted that 


Part of the contract with the Pacific Gas 
and Electric Company provides for the sale 
of excess... power... on hand after the 
needs of the districts and the city have been 
met... [this being] the one point in dispute 
today. The city contends that the Depart- 
ment of the Interior might approve the sale 
of this excess power ... on the grounds 
that the two contracts ... do constitute rea- 
sonable compliance with the Raker Act... . 
The department . . . stands adamant on the 
principle that no excess power whatsoever 
may be disposed of to the Pacific Gas and 
Electric Company... 


The Under Secretary was reminded 
that if no further stay of the court in- 
junction was obtained, before March 1, 


1945, about 50 per cent of Hetch Hetchy 
power expressed in kilowatt hours would 
be wasted during the current year. The 
mayor asserted that it would be unfor- 
tunate, particularly in these critical war 
days, to permit any power to go to waste ; 
that if the city cannot dispose of its ex- 
isting power the Hetch Hetchy power 
plants can operate only on a part-time 
basis; and that the taxpayers of San 
Francisco will suffer an estimated loss of 
revenue of about $1,250,000 per annum. 
This loss of revenue would increase an 
already high tax rate and be a burden 
to the people of San Francisco. 

Then, after referring to certain sug- 
gestions made by the Under Secretary 
in their conferences, the mayor stated: 
“To sum up and to meet your request 
that I state the city’s offer, I request on 
behalf of the city approval of the fol- 
lowing program”: 

Execution of the agreement in final form 
between the Turlock and Modesto Irriga- 
tion districts and the city and county of San 
Francisco, this agreement being as approved 
by you in form and language. 
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Execution of the agreement between the 
city and county of San Francisco and the 
Pacific Gas and Electric Company in the 
form and wording as approved by you and 
our public utilities commission engineers 
and to include the sections dealing with the 
sale of excess, secondary, or dump power to 
the Pacific Gas and Electric Company. 

I, as mayor, agree to place on the ballot 
at the next general election in November, 
1945, a declaration of policy, this declara- 
tion to include (a) a request to Congress 
to suspend certain provisions of the Raker 
Act which prohibit the sale of power to the 
Pacific Gas and Electric Company for re- 
distribution for a period of, say, seven years, 
and (b) the approval in principle of the city 
and county acquiring its own power dis- 
tribution system in the city of San Fran- 
cisco. 

If the declaration of policy is approved by 
the electorate, I will undertake with the 
necessary approval of the board of super- 
visors to submit to the voters for approval 
or rejection not later than the general elec- 
tion of 1946 a proposition to incur a bonded 
indebtedness to carry out the principles set 
forth in §(b) of the declaration of policy, 
it being understood that the amount of this 
bond issue would represent the fair market 
value of the properties to be acquired or 
constructed. 

In agreeing to place this declaration upon 
the ballot at the general election next Novem- 
ber, I do so on the understanding that the 
Department of the Interior with the city and 
county will ask Judge Roche to permit the 
city and county to sell its excess power to 
the Pacific Gas and Electric Company under 
the terms outlined in the contract submitted 
to you, at least until such time as the re- 
sults of the general election in November, 
1945, are known, and further, if the electors 
approve the declaration of policy, then to 
permit the city and county of San Francisco 
to continue to sell its surplus power to the 
Pacific Gas and Electric Company, at least 
until the results of the bond issue election 
are known. 

In our discussions you asked me what you 
called the “sixty-four dollar question’— 
would I actively campaign in behalf of the 
declaration of policy, and, upon questioning, 
I understood you to mean that, if the decla- 
ration of policy was adopted by the voters, 
your question covered my actively campaign- 
ing in support of the bond issue. 

My reply was that in so far as the declara- 
tion of policy was concerned I would vote 
for it and support it, but that if the voters 
passed the declaration of policy I could not 
at this time commit myself to an active cam- 
paign on behalf of the bond issue. I still feel 
the same way and can only say that, with 
respect to the bond issue, I must reserve to 
myself the right to act as facts and circum- 
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stances may appear to me to be in the best 
interests of San Francisco. 


I: may be observed that among the 
points referred to by the mayor, be- 
fore setting down the above “program,” 
he stated: “I have pointed out that the 
voters of the city in the past turned down 
numerous proposals to acquire a local 
power distribution system, that there had 
been considerable sales resistance to these 
proposals and presumably would be in 
the future,” also “that while I had no 
objection to placing the suggested 
declaration of policy on the ballot, I did 
not think it would really accomplish any- 
thing.” 

In his reply to Mayor Lapham’s let- 
ter, Under Secretary Fortas said in part, 
under date of February 3, 1945: 


1 must recapitulate our function in this 
matter. The Raker Act imposes upon the 
Secretary of the Interior the duty to enforce 
reasonable compliance with the law. It is not 
our function to indicate to the city the man- 
ner in which compliance should be obtained. 
We have never attempted to do that, and we 
do not now insist upon any particular method 
of compliance. . It is up to the city to 
comply with the act. We are merely law 
enforcement officers. We do, however, want 
to do everything that we can within the 
limits of the law to avoid a waste of Hetch 
Hetchy power or the loss of revenue to the 
people of San Francisco. 

As Secretary Ickes stated to you, the pro- 
posal that you brought with you from San 
Francisco could not be considered by us as 
“reasonable compliance” with the Raker Act 
because a very large amount of the power 
and energy was to be sold to a private com- 
pany for resale at a profit. Such a sale is 
prohibited by the statute. I emphasized to 
you, however, that our decision was merely 
a statement of our own views and an indica- 
tion of the position that we would take if 
the city sought to obtain court approval of 
the plan which it presented. The city is free, 
of course, to present this plan or any other 
to the court for determination. 

Aside from this sale to PG&E, your pro- 
posal was not in conflict with the letter of 
the Raker Act, and both the Secretary and I 
so stated in our meetings. Your letter is in 
error, however, when it states that I also 
said the proposal complied with the spirit 
of the Raker Act. I said the contrary. The 
intent of the act was to have the city trans- 
mit and distribute Hetch Hetchy power to 
the people of San Francisco. Your plan did 
not do this. Nevertheless, we recognized it 
as pro tanto technical compliance with the 
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law, because it can be squared with the let- 
ter of the statute. 

After our determination was announced 
to you, I stated to you that if the city de- 
sired to explore the situation further with 
us in an attempt to work out a solution of the 
problem, we would be glad to be of help to 
the city.... 

The first possibility that we explored was 
the disposition of all of the Hetch Hetchy 
power directly to the city’s own customers 
for consumption. .. . This, of course, would 
not involve the acquisition of the distribu- 
tion system in San Francisco by the city, 
and it might be argued that it is not com- 
pliance with the spirit of the law. But I be- 
lieve that this department could regard its 
function as fulfilled if technical compliance 
were obtained. The representatives of the 
city did not seem to be optimistic about the 
possibility of obtaining an additional load 
to absorb the “surplus” power. ... 

It was then suggested that perhaps the 
matter should be presented to the voters of 
San Francisco at the municipal election in 
November for an expression of their views. 
If the city officials should determine to do 
this, and if, meanwhile, the city would pro- 
ceed with the arrangement to supply power 
to Modesto and Turlock Irrigation districts 
and to its own municipal purpose loads, I 
felt that we would be justified in recommend- 
ing to the United States District Court that 
a further stay of the injunction be granted 
to permit this to be done. ... 

I felt that it was reasonable for the city 
officials—particularly for your new admin- 
istration—to ask for a clear mandate from 
the voters of San Francisco, given in light 
of the recent development. And I felt that 
if the voters of San Francisco should indi- 
cate that they intended to comply with the 
spirit and the letter of the law, and wanted 
the Congress to grant them five or six years 
in order to do so, it would not be unreason- 
able to expect favorable congressional ac- 
tion. 

However, in paragraph 20 of your letter, 
you state that you do not think such a sub- 
mission to the will of the people “would 
really accomplish anything.” In view of this 
attitude, I do not see how we could join in 
requesting Judge Roche again to stay the 
injunction against unlawful sale of Hetch 
Hetchy power. We cannot, in my opinion, 
consistently with our duty as law enforce- 
ment officers again request the court to 
sanction the continuation of an unlawful 
situation unless we can in good conscience 
represent to the court that there is a pros- 
pect of working out this difficult situation 
within a reasonable time, either by com- 
pliance on the part of the city or by con- 
gressional action. We simply do not intend 
to substitute our judgment for your own 
as to the efficacy of this or any other plan; 
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and if you do not think that this plan “would 
really accomplish anything,” that settles the 
matter so far as we are concerned. . 

In your letter, you speak of my refusing 
to consider the question of what percentage 
of Hetch Hetchy energy you might sell to 
the company and still be in reasonable com- 
pliance. It is my opinion that you cannot 
have “percentage” compliance with the law. 
If the city were in substantial compliance 
with the Raker Act and had dump power 
available from time to time, I would not 
consider sale to a private company to be an 
unreasonable deviation from strict com- 
pliance. But in this connection J must cor- 
rect your definition of the excess power you 
planned to sell to the company; it is not 

“secondary or dump” power, any more than 
the power to be sold to the irrigation dis- 
tricts. 

As I stated to you again at our conference 
yesterday [February 2, 1945], we are willing 
to consider as complying with the letter of 
the Raker Act, the city’s proposal to have its 
Hetch Hetchy power carried to its municipal 
loads by the Pacific Gas and Electric Com- 
pany if that contract is in fact a contract to 
wheel power and leaves the city in the posi- 
tion of a free agent with respect to the dis- 
position of its power and the further devel- 
opment of its power facilities. We also con- 
sider the proposal to sell power to the Tur- 
lock and Modesto Irrigation districts to be in 
compliance with the Raker Act if the sales 
are for the uses of the districts and for their 


retail distribution and do not result in sup- 
plying the PG&E or any other private utility 
with Hetch Hetchy power directly or in- 
directly. Similar arrangements might effect 
full technical compliance together with the 
full development of the city’s valuable addi- 
tional power resources. 

. We are extremely anxious to do every- 
thing that we can consistently with our legal 
obligations to avoid any loss of revenue to 
the people of San Francisco or the waste of 
any hydroelectric power. The city is, of 
course, at liberty at any time to present its 
proposals to the court. 


BE theieag there is written another chap- 
ter in this long-drawn-out contro- 
versy. The voters of San Francisco dur- 
ing the past decade or more have turned 
down numerous proposals to put the city 
in the municipal power business. The 
Department of the Interior has continued 
to remain adamant in its demand that the 
city find some way to dispose of Hetch 
Hetchy power other than to Pacific Gas 
and Electric Company. City officials have 
made various attempts, as indicated by 
Mayor Lapham’s letter, to work out a 
plan to satisfy the department — so far 
unsuccessfully. (See, also, page 451.) 


—R. S.C. 





SEC Publishes 10-year Report on 
Electric and Gas Security Issues 


REPORT, entitled “Security Issues of 

Electric and Gas Utilities,” cover- 
ing the 10-year period from January 1, 
1935, to December 31, 1944, was pub- 
lished on March 8, 1945, by the public 
utilities division of the Securities and 
Exchange Commission. It includes all 
new security issues of electric and gas 
utilities of which the commission has a 
record, but does not include either the 
sale of portfolio securities by holding 
companies or additional investments by 
holding companies in the common stocks 
of their subsidiaries. 

There is also’ contained in the report 
information relating to all competitive 
bids submitted for security issues sold 
pursuant to a special rule of the commis- 
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sion which became effective May 7, 1941. 
Competitive bids have been submitted on 
a total of 84 issues from that date to the 
end of 1944. 

The report lists data by classifications 
of types of security issues for each year 
of the 10-year period. In great detail, 
covering “principal amount, approximate 
offering date, price to underwriters, net 
price to company, price to public, and 
market price range,’ information is 
given regarding each of the utility com- 
panies which issued securities. These data 
are stated for each year of the 10-year 
period, and apply to offerings of bonds, 
debentures, notes, and preferred and 
common stocks. Similarly extensive 
tables give the history of issues brought 
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out under the commission’s competitive ord of new security issues of electric and 
bidding rule. gas utilities. The tables permit a com- 
During the entire 10-year period the parison by years for the 10-year period ; 
report shows total securities issued as the top one referring to “Type of Se- 
follows: curity,” the middle one referring to 
Type of Security No.of Issues Amount “Bond Issues, Publicly Offered and Pri- 
ea 411‘ $7,113,429,951 vately Placed,” and the bottom one re- 
Debentures 51 677,500,095 ferring to “Weighted Average Yields.” 
Notes 132 512,568,089 To public utility executives interested 
Preferred Stock 99 496,641,900 in the financial details with respect to se- 
7 curity issues, this comprehensive report 
. I ‘HE accompanying chart (repro- of the public utilities division of the Se- 
duced from the commission’s re- curities and Exchange Commission 
port) gives a graphic picture of the rec- should prove an enlightening study. 





Which Is the Most Strategic Utility Service? 


1)": way to view the ‘worth’ of [telephone] service is to 
suppose a purely hypothetical question. Let us imagine 
that to an enemy of the United States were given the power 
for twenty-four hours to paralyze a single ‘public service’ in 
the country by merely pressing a button or turning a switch— 
how could he most effectively disintegrate the whole social 
process? We have three main public services—trans portation, 
power, and telephone. Which would he choose and why? It 
seems to this writer that he would wisely select the telephone 
service. It penetrates the life of the community more deeply at 
more points and more continuously than does any other. There 
are over twenty-one millions of telephone instruments in the 
country. The total number of ‘calls’ made daily on the Bell sys- 
tem is approximately one hundred and ten million. Nor should it 
be forgotten that whoever has an instrument at his disposal can 
talk to the ends of the earth, if need should arise, without mov- 
ing from his chair. There is not a single relation of man which 
is not the subject of telephone calls throughout the day. Sup- 
pose this service suddenly stopped without notice; only those 
who lived a third of their lives before it came into being can 
visualize the resultant on the country’s life. What then 1s the 
‘worth’ of the service to the customer; to be measured against 
the cost of the service to him?” 
—Tuomas F. Wooptock, 
Editorial writer, The Wall Street Journal. 
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Events 


FPC Gets Pipe-line Application 


HE Federal Power Commission recently 

received an application filed under § 7 of 
the Natural Gas Act, as amended, by Metro- 
politan Eastern Corporation for a certificate of 
public convenience and necessity to construct 
and operate 825 miles of 18-inch natural gas 
pipe line extending from the east Texas gas 
fields to Ohio. The project would include 5 
compressor stations totaling 25,600 horsepower 
and have an initial daily capacity of 140,000,000 
cubic feet of gas. Total cost is estimated at 
$23,500,000. 

“This project proposes to alleviate the pres- 
ent publicly admitted shortage of natural gas 
in the state of Ohio and surrounding territory 
now seriously curtailing the production of 
vital war equipment in this area,” the applica- 
tion stated. 

“The fundamental economics of this proj- 
ect,” the application continued, “indicate that 
under initial operating conditions with the ap- 
parent load factor, a rate of 20 cents per MCF 
will be substantiated, with a good possibility 
of reduction from this rate in later years.” 

The applicant is a new corporation, organ- 
ized under the laws of Delaware and with 
principal offices in Wilmington, Delaware, and 
a New York city branch office. The company 
was organized, the application said, with the 
present sole intent to construct and operate 
this particular line. It proposes to start con- 
struction during April, 1945, and complete it 
on or before October 3lst of this year. 

Chairman Olin Culberson of the Texas Rail- 
road Commission has announced he would pro- 
test the company’s application. Culberson said 
he would protest alone if other commission 
members decline to join him. 


SEC to Appeal Rejection of Plan 


HE Securities and Exchange Commission 

on March 8th announced that it intends to 
appeal from the decision of the U. S. District 
Court for the District of Delaware, rejecting 
the reorganization plan of Standard Gas & 
Electric Company under the Public Utility 
Holding Company Act. 

The court refused to approve the plan on 
the ground that it provided for satisfaction of 
a portion of the claims of the note holders of 
Standard Gas in portfolio securities owned by 
Standard Gas, rather than in cash. 
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The commission said expeditious resolution 
of the question would be sought, as the hold- 
ing of the district court that note holders’ 
claims may be satisfied only in cash is of im- 
portance in the enforcement of the Holding 
Company Act, and because there are several 
other plans pending before the SEC contain- 
ing provisions similar to those involved in the 
Standard Gas Case. 

The appeal would be taken to the circuit 
court of appeals for the third circuit promptly 
upon the entry of an order by the district 
court. 

George C. Mathews, vice president of Stand- 
ard Gas & Electric Company, subsequently 
stated that the company expects to join in such 
an appeal as it believes that the treatment 
given to note and debenture holders under the 
plan was fully compensatory and fair and 
equitable to them. 


Cumberland Development Urged 


CS was asked again by President 
Roosevelt early this month to pass legisla- 
tion incorporating the Cumberland river and 
its tributaries within the scope of the Ten- 
nessee Valley Authority Act. 

He repeated a former recommendation in 
transmitting to the Senate and House for their 
information a communication from TVA 
Chairman Lilienthal, which reported on the 
physiographic, economic, and other relation- 
ships between the Tennessee and Cumberland 
rivers and their drainage areas. 

The report was prepared at the President’s 
request. His message to Congress said 

“The report points out the similarity and 
inter-relationship between the problems of de- 
velopment of the resources of the Cumberland 
and Tennessee valleys. 

“T have heretofore recommended to the Con- 
gress the enactment of legislation to bring the 
Cumberland river and its tributaries within 
the scope of the Tennessee Valley Act. I take 
this opportunity to urge again that the Con- 
gress give consideration to the enactment of 
such legislation.” 

In his report, Lilienthal declared the Cum- 
berland river ‘ ‘could be brought under control 
by a series of multipurpose dams on the main 
river and its tributaries which would provide 
flood control for the Cumberland and Missis- 
sippi rivers, modern navigation, and electric 
power. 
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“The Tennessee and Cumberland rivers have 
very similar characteristics . . . but they have 
one striking difference. Through congressional 
direction the Tennessee river has been har- 
nessed. Its tremendous energy is now produc- 
ing electric power, and the floods which once 
spread destruction along its course have been 
brought under control. The Cumberland river 
is capable of the same type of development.” 

In an accompanying letter to the President, 
Lilienthal explained “the problem of the Cum- 
berland valley is not one of river control alone. 
A need exists for the unified development of 
all the basic resources of the basin, of which 
the river is only one.’ 

In the report, Lilienthal predicted that in- 
tegration of the two systems “would result in 
substantial economies in operation and also in 
construction.” 


Utility Purchase by TVA 
Announced 


HE Tennessee Valley Authority has agreed 

to take over the East Tennessee Light & 
Power Company in and near upper east Ten- 
nessee, according to a high official of the power 
company who refused use of his name. He put 
the gross purchase price at about $9,600,000. 

East Tennessee Light & Power operates in 
Sullivan, Greene, Washington, Unicoi, John- 
son, and Carter counties in east Tennessee, in 
Scott county, Virginia, and Avery county, 
North Carolina. 

TVA bought the equity position of the Cities 
Service Power & Light Company, including 
preferred and common stocks of East Ten- 
nessee Light & Power, for $3,680,000. It agreed 
also to buy bonds of the utility owned by the 
John Hancock Mutual Insurance Company, 
valued at $4,800,000. The official said that pay- 
ment of a premium might be necessary to ob- 
tain these bonds. 

TVA is also obligated to retire 9,365 shares 
of $100 par preferred stock of the utility now 
in the hands of the public. 

The sale became effective December 31, 1944, 
and a memorandum agreement was signed in 
New York March 3, 1945. Closing date of the 
sale is expected to be July 3lst. 

Offsetting the gross purchase price will be 
cash on hand and interim earnings, making the 
net sale price about $9,000,000, the official of 
East Tennessee Light & Power said. 


Ickes May Ignore Off-shore Oil 
State Rights 


TATES with submerged oil production within 
tidal limits have become apprehensive over 
reports that Interior Secretary Harold L. Ickes 
contemplates ignoring state jurisdictions and 
issuing Federal drilling permits with the Cali- 
fornia coast as the first invasion point. 
Assistant Attorney General W. W. Clary of 
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California was reported in Austin, Texas, last 
month to confer with Attorney General Grover 
Sellers regarding the situation and later with 
Governor Coke Stevenson and Land Com- 
missioner Bascom Giles. 

Texas, California, Florida, Louisiana, 
Georgia, and Mississippi would be directly and 
heavily involved if Ickes should assert Fed- 
eral control. The conferences in progress in 
Texas were to map preventive measures, pos- 
sibly court and congressional. 

Texas has leased 200,000 acres of tidal lands 
on which there are 164 producing wells bring- 
ing nearly $500,000 monthly in oil royalties to 
the school fund. The state officials made it 
plain that they would not sacrifice this large 
sum with a much greater potential without a 
battle. 

Drilling has been halted at a number of 
points on the Texas coast because of war oper- 
ations and the state has held all affected leases 
in status quo where the government, War and 
Navy departments, denied the lessees access to 
their leases. 

In 1938-39 the Navy sought to take over 
submerged oil lands in Louisiana and Texas 
but prompt congressional action prevented. 
The feared Ickes move is something else since 
the Secretary of the Interior has jurisdiction 
over all Federal public lands. 

However, Texas was reported to stand in 
much better position to resist any Federal en- 
croachment because of the plain provisions of 
the treaty under which it entered statehood one 
hundred years ago. The other affected states 
are not nearly so fortunate. Florida is experi- 
menting a big play in oil lands, and Louisiana 
and California have some off their own shores. 

By specific terms Texas, different from 
other states, retained possession of her millions 
of acres of public lands, including title for a 
distance of 3 marine leagues off shore, or ap- 
proximately 104 land miles. 


Supreme Court Denies Plea 


HE U. S. Supreme Court on March 5th 
denied Otis & Co., Cleveland, a rehearing 
on a decision which affirmed a plan of reor- 
ganization for United Light & Power Com- 
pany. 
The plan was submitted by United Light & 
Power after the Securities and Exchange Com- 
mission ordered the firm dissolved. 


Utility to Expand 


EGISLATION authorizing the Hawaiian Elec- 
L tric Company, Ltd., to enlarge its facilities 
in Pearl Harbor for the generation of elec- 
tricity has been signed by President Roosevelt. 

The company recently was granted the 
right to construct, maintain, and operate in- 
take and discharge ditches and tunnels i in and 
near Pearl Harbor and to lay oil pipe lines 
from ship’s moorings to its properties at 
Waiau, Ewa, Oahu, and elsewhere in that area. 
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Arkansas 


Assembly Backs Commission 


HE state senate on March 2nd endorsed 

action of the state public service com- 
mission in participating in the suit of the Ar- 
kansas Power & Light Company, against the 
Federal Power Commission in Washington, 
joining the house in a similar action. In adopt- 
ing a resolution introduced by Senator Roy 
Milum of Harrison, the senate commended 
the “bold and fearless stands of our governor 
and attorney general in defending the rights 
of the state of Arkansas to regulate its own 
internal affairs.” 

“The general assembly of the state of Ar- 
kansas views with increasing alarm the ef- 
forts of Federal agencies, acting under real, 
supposed, and assumed authority, to usurp 
functions and exercise powers over matters 
of local concern, which since the adoption of 
the Federal Constitution have been within ex- 
clusive control of the state,” the resolution 
said. “If the Federal Power Commission is 
upheld in these proceedings, the jurisdiction 
of this and other state departments will be 
greatly diminished, the power of the legisla- 
ture thereby rendered impotent, and the tra- 
ditional doctrine of state’s rights which our 
forefathers so gloriously defended will become 
an empty shell.” 


Would Buy Norfork Dam Power 


T= Arkansas Power & Light Company 
submitted to the state public service com- 
mission early this month a proposed contract 
for purchasing the entire electrical output of 
the Norfork dam from the Southwest Power 
Administration. 

The company has been buying power from 
the administration, an agency of the Depart- 
ment of the Interior, on a temporary basis 
ever since completion of the dam last summer. 

Under the proposed contract, the company 
would buy 9,000,000 kilowatt hours of primary 
energy at a cost of $35,000 per month, plus 
1.11 mills per kilowatt hour. The contract 
would run until July, 1949, or for six months 
after the end of the war. Either party could 
end the contract on eighteen months’ written 
notice. Since secondary or surplus energy of 
the dam varies according to the season, exact 
amount to be purchased by the company was 
not designated. 

The Arkansas Power & Light Company is 
the only company with available transmission 
facilities for using energy generated at the 
dam. If the government builds additional 
transmission facilities, 3,850,000 kilowatt 
hours of the 9,000,000 will be diverted from 
the company. 


California 


Asks for Hetchy Contracts 


Mare Lapham recently asked the public 
utilities department to whip into shape 
San Francisco’s six proposed Hetch Hetchy 
contracts for early submission to the Depart- 
ment of Interior for approval. 

“We have already reached a meeting of 
minds with Modesto and Turlock Irrigation 
districts and with the Pacific Gas and Elec- 
tric Company for wheeling service, but the 
a contracts may take some time,” he 
sai 

“We don’t want to ask for any further ex- 
tension of time from the court to comply with 
the Raker Act, so I’ve asked that the con- 
tracts be worked out right away,” the mayor 
explained. 

The San Francisco CIO Council had pre- 
viously suggested to Mayor Lapham that he 
abandon further efforts to evade the Raker 
Act and map a program of “public distribu- 
tion of Hetchy Hetchy power” as “the only 
permanent solution to the problem confront- 
ing us.” 

The Hetch Hetchy solution now proposed 
includes : 
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Sale of power to the irrigation districts on 
an increasing scale under a 9-year contract, 
starting as soon as connecting transmission 
lines can be built. 

Hiring PG&E to deliver Hetch Hetchy 
power from Newark to San Francisco for mu- 
nicipal uses, which is known as wheeling 
service. 

Leasing PG&E facilities to supply city power 
. Kaiser magnesium and cement plants at Los 

tos. 

Sale of any excess or dump power to PG&E 
for resale. 

Lapham said he had no assurance that Sec- 
retary Ickes would approve the plan after all 
arrangements were worked out, or that the 
court would approve, even if the Secretary did. 

Ickes has said he would reject any plan that 
includes sale of power developed in Yosem- 
ite National Park to a private utility for re- 
sale, which is forbidden by the Raker Act. 

Federal Judge Roche last month granted 
another extension of the Hetch Hetchy power 
disposal injunction, this time until July 2nd. 
City Attorney John J. O’Toole and Dion Holm, 
his assistant, had asked for sixteen months 
beyond the March 1, 1945, deadline. 
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District of Columbia 


Abandons Rate Hearing 


F crerenng ret of the District of Columbia 
Public Utilities Commission’s public hear- 
ing on 1945 rate adjustments for Potomac 
Electric Power Company was announced early 
this month. Instead, the hearing, scheduled for 
March 12th, would meet and adjourn almost 
simultaneously to conform with District re- 
quirements for annual rate hearings. 
PEPCO’s 1944 revenue, now tied up in rate 
litigation proceedings before the U. S. Dis- 
trict Court of Appeals, must be used as a guide 


to determine whether rates should be changed 
this year, Lloyd Harrison, assistant corpora- 
tion counsel attached to the commission, ex- 
plained. 

Following the announcement, the Federal 
Works Agency and the Treasury Department’s 
procurement division requested the right to 
intervene in the hearings. The appeal from the 
Treasury division, which spends $5,500,000 
yearly on power and electricity, was presented 
by Clifton E. Mack, procurement director, 
while FWA General Counsel Alan Johnstone 
asked intervenor rights for his agency. 


Illinois 


Transit Bills Offered 


a course was outlined early this month 
for the Green-Kelly traction legislation 
after its introduction in the state house and 
senate. Leaders of both political parties look 
to the public ownership plan to settle Chicago’s 
transportation muddle. 

Governor Green, at a conference with men 
who drew the bills, said “the metropolitan 
transit authority legislation is the result of 
careful study by city and state authorities of 
the urgent needs of the people of Chicago and 
suburbs for adequate, modern, fast, and safe 
local transportation at low fares.” 

He said the people have every right to better 
transportation service than they now are get- 
ting and “they are insistent upon definite ac- 
tion.” The plan calls for: 

1. Purchase and operation of the streetcar 


and elevated lines by a 7-man authority with 
power to buy, lease, or construct other trans- 
portation facilities including business lines. 

2. Borrowing of the needed money, to be 
repaid only out of earnings of the lines. It is 
expected that the streetcar and elevated lines 
could be bought for about $87,000,000. 

3. Strengthening the borrowing ability of 
the authority by giving tax exemption to its 
property and to the securities it sells. The au- 
thority would have power to raise fares if 
necessary to assure a return to investors. 

4. Territory of the transit setup could in- 
clude all of Cook county except the small por- 
tion west of a continuation of the Cook-Du- 
Page county line. 

Governor Green emphasized that public ap- 
proval must precede creating the authority, 
even after passage of the bills by the legisla- 
ture. 


Kentucky 


Commission Denies Rehearing 


HE state public service commission has 

denied a rehearing to four Rural Elec- 
trification Administration codperatives op- 
posing the 1,156-mile rural expansion of the 
Kentucky-West Virginia Power Company, 
Ashland, it was announced recently by Thomas 
B. McGregor, chairman. 

Curtis Brown, Brandenburg, president of 
the Kentucky Rural Electric Codperative As- 
sociation, immediately began plans to appeal 
the case to the courts. The legal fight will 
be financed jointly by all the codperatives in 
the state, notwithstanding that only four are 
directly affected. They had twenty days to 
file their appeal. 

The four east Kentucky codperatives—the 
Fleming-Mason, Licking Valley, Big Sandy, 
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and Cumberland Valley—are fighting rural 
expansion of Kentucky-West Virginia in 16 
mountain counties on the grounds REA can- 
not develop area coverage of sparsely settled 
territory if private utilities are allowed to skim 
the cream of rural business by serving the 
more densely populated sections. 

Two other major developments have oc- 
curred since the commission approved Ken- 
tucky-West Virginia’s $2,085,508 rural ex- 
pansion program January 22nd, following 
hearings in July, 1943. They are: 

1. REA at St. Louis immediately suspended 
loan allotments to Kentucky codperatives until 
their ability to be self-liquidating can be re- 
éxamined in light of the January 22nd order 
allowing Kentucky-West Virginia to make 
151 rural extensions in territory claimed by 
the four codperatives. 
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2. The codperatives announced they would 
ask the 1946 legislature to remove them from 
jurisdiction of the state public service com- 
mission. 


McGregor said the record would show the 
commission’s soundness of judgment in 
granting Kentucky-West Virginia’s rural ex- 
pansion. 


Minnesota 


House Balks Gas Tax 


BILL to tax natural gas 7 cents a thousand 

cubic feet was killed by the tax committee 

of the Minnesota house of representatives on 

March 9th. The vote was 15 to 12 for indefinite 
postponement. 

Opponents of the measure said it was sup- 

ported chiefly by the coal industry, which 


sought “to prevent competition.” Testimony 
had been given that the measure if passed 
would prevent or discourage use of natural 
gas in St. Paul. 

Representative Joseph Daun of St. Peter, 
leader of the opposition, declared in the com- 
mittee meeting: “If we are going to attract 
industry to Minnesota, let’s overcome handi- 
caps, not add new stumbling blocks.” 


Nebraska 


Governor May Call Session 


8 sing ey Dwight Griswold, in a statement 
on the Omaha power situation, suggested 
recently that the state legislature drop con- 
sideration of all power bills relating to the sub- 
ject and declared that he would call a special 
session of the legislature if it later develops 
that a “legally constituted unit of govern- 
ment” cannot obtain possession of the Ne- 
braska Power Company. 

The text of Governor Griswold’s statement 
was as follows: 

“During the past few weeks there have been 
several important changes in the Omaha power 
situation. The Nebraska Supreme Court has 
dissolved the injunction which kept the 
people’s power commission from functioning. 
There have also been four resignations from 
that commission and one member has died. My 
understanding is that the mayor and city 
council of Omaha plan to fill these vacancies 
at a very early date and the commission will 
again become a legal and functioning body 
and begin negotiations for the purchase of 
the Nebraska Power Company. 

“In the light of these developments it would 
seem wise for the legislature to drop con- 
sideration of the several bills which seriously 
affect the Omaha power problem. That would 
give the newly constituted people’s power com- 
mission an opportunity to function under the 
provision of LB 204 which was passed in 1943. 
This appears to be in line with the report of 
the Omaha special committee of five which 
recently completed their study. 

“Tf the legislature should decide to follow 
this procedure, leaving the law relative to 
Omaha power about as it now is, and then if 
later it is found impossible to acquire the 
property and get the Nebraska Power Com- 
pany into the hands of a legally constituted 
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unit of government, I would feel it incumbent 
upon me to call the legislature into special 
session to review the problem.” 


State Power Bill Killed 


EGISLATION providing for a state power 

commission was killed by the legislative 
committee on public works recently, but it 
reported to general file three other power bills, 
one altering the condemnation laws, LB 92, 
another which simplifies the procedure for 
creating a public power district, LB 161, and 
a third which relates to construction of power 
lines to rural homes. 

The committee was told earlier that the bill 
proposing the state power commission was 
not broad enough to do what was intended. 
Before reporting LB 92 out, amendments 
which had been agreed to by those who ob- 
jected to the original bill were adopted. The 
bill now provides that municipalities that con- 
demn the property of Consumers Public 
Power District are to be given credit for bonds 
paid off by the district but bonded indebted- 
ness is not to be taken into account by the 
court of condemnation in arriving at a fair 
and reasonable price for the property con- 
demned. 

The third bill, LB 323, provides that the 
state railway commission is not to have juris- 
diction over power lines built from a trans- 
mission line to a farm home. 


Gas Property Changes Owners 


HE former natural gas properties of the 
Iowa-Nebraska Light & Power Company 
have been taken over by the Central Electric 
& Gas Company of Sioux Falls, South Dakota. 
The former Iowa-Nebraska properties render 
gas service in 39 communities, including Lin- 
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coln, located in the state of Nebraska. The 
service area is in east to southeast Nebraska, 
in the vicinity of the state capital. 

Central Electric & Gas Company, the pur- 
chasing organization, previously -operated gas, 
electric, and telephone properties in South 


Dakota, Iowa, Wisconsin, Illinois, Virginia, 
West Virginia, and North Carolina. 

General Manager R. A. Phillips welcomed 
the officers and employees of the former Iowa- 
Nebraska Light & Power Company into the 
purchasing organization. 


New York 


Utility Tax Bill Signed 


OVERNOR Dewey on March 9th signed a 
bill continuing for another year the trans- 
fer to cities of state revenues from the utility 
tax. Utility tax revenues first were transferred 
to cities last year upon recommendation of 
the Moore Commission on Municipal Finance. 
The 1944 legislature also voted to relinquish 
permanently to localities the state’s share of 
proceeds from the mortgage tax, amounting 
to about $1,400,000. 
Mr. Dewey’s action was said to mean an 
estimated $18,000,000 would be distributed. 


Utility Bills Offered 


SSEMBLYMAN MacNeil Mitchell of Man- 
hattan last month offered two bills in the 
state legislature designed to protect customers 
of utility corporations. One of these measures 
would bring submetering corporations under 
the supervision of the state public service 
commission and require that their rates be 
no higher than those authorized for regular 
utility corporations in the same district. 
The other would require a utility to inform 
the consumer of the cheapest form of service 
suitable to his needs. 


Oregon 


PUD Control Voted by Senate 


bY desi only two dissenting votes, the state 
senate last month passed a bill by Sena- 
tor Merle Chessman, Clatsop, providing for 
a majority vote in expansion of people’s utility 
districts or acquisition of power facilities. 

When a people’s utility district proposes to 
annex outside territory or facilities the bill 
requires a majority vote in the territory to be 
annexed. Fringe territory outside the set 
district would be exempt. 

An important amendment prohibits a dis- 
trict from paying a fee of more than $5,000 
without consent of the state hydroelectric com- 
mission. Another provides that any fee paid 
for floating of bonds shall come from an ad 
valorem tax on the property of the district 
and not out of the bond issue. 


Senate Votes CVA Rap 


MEMORIAL asking Congress to defeat any 

bill to establish a Columbia Valley Au- 
thority was approved by the state senate, 23 
to 5, with two absent, recently and went to 
the house. 

No one arose to defend President Roose- 
velt’s request for a CVA, based on principles 
worked out by the Tennessee Valley Au- 
thority, but several indicated they thought the 
memorial presumptuous, since Congress is 
giving detailed study to such programs. 

Senator Irving Rand, Portland Republican, 
said the memorial was introduced at the re- 
quest of the Oregon reclamation congress, 
and was directed particularly at a bill intro- 
duced in Congress by Senator Mitchell of 
Washington. 


Pennsylvania 


State REA Plans Own Plant 


ENNSYLVANIA’S rural electric codperatives, 
operating more than 12,000 miles of dis- 
tribution lines serving 26,000 members, on 
March 9th declared themselves independent 
of private power companies from which they 
have been buying electricity at wholesale 
rates. 
At its quarterly meeting in Gettysburg, the 
State Association of REA Codperatives 
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agreed to undertake construction of a jointly 
owned generating plant to cost approximately 
$4,000,000. 

Engineers were assigned to study possible 
locations of either a hydroelectric or steam- 
generating plant. William Nivison, of the 
Rural Electrification Administration’s loan 
division, St. Louis, asserted codperative gen- 
erating plants had been successful elsewhere 
and REA stands ready to finance such an 
undertaking in Pennsylvania. Funds are avail- 
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able, he said, and existing laws permit such 
allocation of Federal loans. 

Speakers asserted that at least 1,500 miles 
of additional lines, extending service to 4,000, 
will be built when materials are available. 


W. W. Arnett, chief of REA’s rate division, 
told officials they are paying too much for 
the privately produced power they are buying 
for an average rate of about 13 mills per kilo- 
watt hour. 


Washington 


Raver Ends Power Pact 


| eg of the board of commissioners of 
the Yakima County Public Utility District 
No. 1 to comply with agreement terms with 
the Bonneville Power Administration has re- 
sulted in cancellation of the PUD’s contract, 
-it was announced recently by Bonneville 
Power Administrator Paul J. Raver. 

“The PUD is not in business,” Raver said, 
“and according to the declaration of the newly 
elected commissioners there is no intention that 
it will go into business. This constitutes a 
breach of contract. Consequently, we can take 
no other course than immediate cancellation. 

“Lest there be any misinterpretation of this 
action,” said Raver, “it should be clearly rec- 
ognized that the step was made only after each 
member of the board had definitely committed 
himself as being opposed to the fundamental 
principles of public operation of power dis- 
tribution facilities, and had informed Bonne- 
ville’s representatives that no plans had been 
made for getting the Yakima PUD into actual 
operation.” 

In notifying the commissioners of his de- 
cision, Raver cited clauses in the contract 
which indicate that the district “plans to ac- 
quire, by purchase or construction, an electric 
transmission and distribution system serving 
customers in Yakima county, Washington,” 
and that the district “intends to operate an 
efficient and economical system for the dis- 
tribution of electricity to its customers on 
a nonprofit basis, and desires to purchase 
electricity from the administrator.” He also 


pointed out that the contract provides that the 
district shall make a “diligent effort” to ac- 
quire a distribution system. 

Stating that the position taken by the board 
clearly constitutes a breach of the contract, 
Raver said he sincerely regretted that the 
“plans of the sponsors of the Yakima Dis- 
trict have come to this end. However, if in 
the future the district, or any other ‘public 
body’ within the terms of the Bonneville Act, 
decides to acquire a distribution system to 
serve in Yakima county, we stand ready to dis- 
cuss a power contract to supply its needs.” 


Department Split 


HE state legislature recently passed a bill 
splitting the state department of public 
service into two separate regulatory boards. 
Governor Wallgren, taking legislators by 
surprise, asked for authority to split the 
state department of public service into two 
major divisions—common carriers and public 
utilities—in an appearance before a joint ses- 
sion of the state legislature last month. 

“My purpose in making this proposal,” the 
governor said, “is not to drive public utilities 
from the state, but to see that the public is 
not overcharged by the use of arbitrary rates. 

“I find the department’s own reports that 
the properties of the two largest electric com- 
panies of this state have never been evaluated 
for the purpose of determining what the fair | 
rate should be. Consequently, no rate base | 
has ever been established and no Proper con- 
sumer rate has ever been fixed. . 


Wisconsin 


City Opposes Gas 


HE Milwaukee city council recently was on 

record by a 23-to-3 vote in opposition to a 
proposal to have the state legislature remove 
laws obstructing introduction of natural gas 
to Wisconsin. 

One of the laws provided for home rule 
whereby each unit of government in the state 
is able to decide for itself whether or not it 
wishes to permit a natural gas pipe line to 
cross its boundaries. The other imposes a tax 
of 7 cents per thousand cubic feet on natural 
gas. 
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The Milwaukee Gas Light Company, the 
Madison Gas & Electric Company, and other 
affiliates in Wisconsin of the American Light 
& Traction Company were said to be trying 
to have these laws wiped out. 

American Light & Traction proposed to 
pipe natural gas from Texas to Wisconsin 
via a $70,000,000 26-inch pipe line. However, 
its agents contended that getting around the 
home rule law would consume too much time 
and money because each city, village, and 
township government would have to be per- 
suaded to admit natural gas before it could 
be brought in. 
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The Latest 
Utility Rulings 


No New Cost Created in Transaction 


HE Federal Power Commission has 

taken sharp issue with the Montana 
commission in proceedings relating to re- 
classification of accounts of the Montana 
Power Company. [For state commission 
decision, see Re Montana Power Co. 
(1944) 56 PUR(NS) 193.] The Fed- 
eral commission “pierces the corporate 
veil” and rejects the theory that the mere 
formal existence of a new corporate en- 
tity, regardless of identity of ownership, 
management, and business, is sufficient 
to support the contention that a new cost 
has been incurred. 

It says that this theory would enable 
utilities to convert cost accounting to 
value accounting by the simple expedient 
of forming a new corporation. Witnesses 
for the power company, in joint hearings 
by the Federal and state commissions, 
championed the theory that transactions 
between corporations, no matter how 
closely related, dominated, or controlled, 
must be treated as normal business or 
commercial transactions. 

Reorganizations, mergers, and prop- 
erty acquisitions leading to the ultimate 
consolidation of the combined properties 
of Montana Power Company were re- 
viewed, and approximately $47,000,000 


e 


Between Afhliates 


was required to be charged to Account 
107, Electric Plant Adjustments, pend- 
ing proper disposition. Most of this 
amount was then ordered to be charged 
to Account 270, Capital Surplus, if cre- 
ated for that purpose, otherwise to Ac- 
count 271, Earned Surplus. 

Profits in intercompany fees paid to 
Phoenix Utility Company, as well as 
miscellaneous items considered objec- 
tionable, were eliminated from plant ac- 
counts. 

The company, it was said, had 
made no attempt to discharge the burden 
that was upon it to show that the pay- 
ments represented other than pure profit 
to the construction company. 

The commission followed its estab- 
lished principle of excluding from plant 
accounts items originally charged to ex- 
pense, stating: 

The evidence here is that the charging off 
of organization expense was a permissible 
accounting practice; that the company’s ac- 
tion in writing it off in the first instance was 
discretionary and consistent with good ac- 
counting practices. We conclude that there 
is no authority in our system of accounts 
for such reinstatement. 


Re Montana Power Co. (Opinion No. 
120, Docket No. IT-5825). 


Housing Authority Entitled to Electric Rate 
Concession under New York Ruling 


HOUSING development was held to 

to be a “public building” and thus 
subject to a charge for electric energy at 
“public building” rates in an action by 
Staten Island Edison Corporation against 
New York City Housing Authority and 
the city of New York. The authority is a 
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public corporation and a corporate gov- 
ernment agency organized under the 
laws of the state of New York for the 
purpose of developing public housing 
projects. 

The utility company had been re- 
quested to supply electricity for the use 


456 





THE LATEST UTILITY RULINGS 


of tenants in one of these projects lo- 
cated on Staten island. It consisted of 
residence apartments, housing many 
tenants. The city claimed that this serv- 
ice should be supplied at the rate charged 
for public buildings, while Edison in- 
sisted that the service should be supplied 
under its general service rate. An agree- 
ment had been made that service would 
be furnished without delay and without 
prejudice to a judicial determination of 
the respective rights of the parties. 

The court placed considerable reliance 
upon a court of appeals decision uphold- 
ing the constitutionality of the laws un- 
der which the housing authority was or- 
ganized, although it was noted that de- 
cisions in other states had gone to the 
contrary. The court said: 


The apartments in this development are 
dwellings for persons of limited means and 
are not rented for general use. They were 
built with public monies, but only persons 
able to meet specified requirements are ac- 
cepted as tenants. The electric current goes 
through a common meter, is paid for by 
“Authority” (or perhaps by “City”) and 
rents are fixed on a basis which includes the 
electric service. As a result, of course, the 
tenants of the project, if “City’s” contention 
is correct, thus indirectly but definitely ob- 
tain electric current at a lower rate than if 
they were tenants of an ordinary apartment 
house near by or elsewhere in the city... . 

While this court would be disposed to 
agree with the reasoning of the Ohio and 
Missouri cases, to which reference has been 


made, if this were a case of first impression 
in all respects, a careful reading of the opin- 
ion in the Muller Case [270 NY 333, 1 NE 
(2d) 153], by which this court is ‘bound, 
leads to the conclusion that the New York 
Court of Appeals holds the view that the 
apartment houses in these developments are 
public buildings. That court points out that 
the legality of these developments is ap- 
proved upon a much broader principle than 
is involved in providing better housing facili- 
ties for a limited number of tenants. The 
court clearly indicates its conclusion that the 
general public welfare is involved. 


Internal Revenue Bulletin No. 15 
points out that in this situation the gov- 
ernment taxes the electric company for 
this current supplied to the city or hous- 
ing authority at the rate charged to pri- 
vately owned apartments, but would not 
impose a tax if the current were supplied 
to the city for its public buildings. The 
court said that while this is of course an 
“injustice, indeed a gross injustice,” it 
cannot be binding upon the court. 

The court’s holding, it was said, did 
not sanction violation of the discrimina- 
tion statutes of the Public Service Law. 
Tenants do not directly pay specifically 
for electric energy. The amount of rent 
paid by a tenant is not affected by the 
use of more or less electric energy. The 
prime purchaser of the energy is the city 
or the authority. Staten Island Edison 
Corp. v. New York City Housing Au- 
thority et al. 52 NY Supp(2d) 639. 


e 


Right to Serve in Area Contiguous 


To Certificated 


PPLICATIONS by the Inland Utilities 
Company for orders clarifying and 
making definite and certain the territory 
which the company is authorized to serve 
were granted by the Colorado commis- 
sion. Certificates of convenience and 
necessity had been obtained over a period 
of years authorizing service in described 
areas. Extensions had been made into 
adjoining areas. 

A Colorado statute prohibits construc- 
tion and extension of facilities without 
obtaining a certificate from the commis- 
sion but provides that this shall not be 
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Area Confirmed 


construed to require any corporation to 
secure a certificate for an extension with- 
in any city and county or city or town 
where it has lawfully commenced opera- 
tions, or for an extension into territory, 
either within or without a city and coun- 
ty or city or town, contiguous to its pres- 
ent facilities and not previously served 
by a public utility of like character. The 
extensions were held to be lawful under 
this statute. The commission said: 

While applicant could have applied for 


certificate of public convenience and neces- 
sity before extending its transmission and 
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distribution lines into the territories hereto- 
fore described contiguous to the towns it 
was authorized to serve under its certificates 
of public convenience and necessity, it seems 
to be clear that applicant, under the provi- 
sions of § 35(a) aforesaid was not required 
to secure such certificate from the commis- 
sion. In other words, it had two courses open 
to it. One, to apply to the commission for 
authority to make the extensions, the other, 
to extend its lines into contiguous territory 
under the authority contained in the statute, 
taking the risk that such extension would 
not “interfere with the operation of the line, 
plant, or system of any other public utility 


already constructed.” What applicants here 
are asking us to do is to clarify their original 
certificates so as to include the territories 
into which applicants have extended, or to 
confirm their right to extend into such ter- 
ritories under and by virtue of the second 
alternative mentioned. There is no apparent 
reason why the commission, in a proper case, 
should not clarify and confirm rights of ap- 
plicant under its certificates to serve terri- 
tories contiguous to towns it specifically has 
been authorized to serve. 


Re Inland Utilities Co. (Decision No. 
22970, Application Nos. 6698-2701). 


e 


Preliminary Ruling on Exercise of Franchise 


Rights 


PPLICATIONS for a declaration pre- 
liminary to the issuance of a certifi- 
cate to exercise privileges which a utility 
contemplates securing from a political 
subdivision are, according to a statement 
of the California Railroad Commission, 
proper. 
Whether such an order should be 
made involves the exercise of the com- 
mission’s discretion under all the circum- 


Denied 


stances present in a special proceeding. 

The commission refrained from taking 
any action in a case where no application 
for combined bus and rail franchises had 
been filed with a city council, since this 
might be construed as an expression of 
opinion upon the question of the granting 
of franchises. Re Los Angeles Railway 
Corp. et al. (Decision No, 37575, Apph- 
cation No. 26379). 


e 


Power to Require Interchange of Cars 
With Water Carriers 


Ee United States Supreme Court 
upheld the authority of the Inter- 
state Commerce Commission to require 
a railroad to interchange its cars with a 
through-route connecting water carrier. 
The commission has this power notwith- 
standing the fact that the route traverses 
foreign waters in part. 

The commission had ordered certain 
railroads to establish joint rail-water 
routes with a company operating boats 
between Hoboken, New Jersey, and Belle 
Chasse, Louisiana, by way of Havana, 
Cuba. Some railroads had refused to per- 
mit delivery of their cars to certain 
water lines after promulgation of a rule 
by the American Railway Association 
prohibiting the delivery of cars to a 
steamship, ferry, or barge line for trans- 


MAR. 29, 1945 


portation without permission of the own- 
er filed with the car service division. 

The court sustained the proposition 
that railroads are under a legal duty to 
establish through routes with connecting 
water carriers. It overruled the conten- 
tion that the power granted the commis- 
sion to require establishment and opera- 
tion of through rail-water routes did not 
empower it to require a railroad to inter- 
change its cars with a water carrier. The 
court did not agree with a contention that 
the absence of specific language in the 
Transportation Act of 1940 specifically 
commanding railroads to interchange 
cars indicated a purpose of Congress not 
to require such an interchange. United 
States et al. v. Pennsylvania Railroad Co. 
et al. 
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Separate Municipal Departments Must Be 
Self-sustaining 


HE Wisconsion commission, in au- 

thorizing an increase in water rates 
of a municipal plant, stated the following 
rule applicable to such utility opera- 
tions : 


The law of this state, as interpreted by our 
courts, requires us to regulate utilities under 
common ownership separately so that elec- 
tric customers, for example, are not loaded 
with a large part of the cost of serving water 
consumers. Even in a city the size of Barron, 
there is no probability that the group of elec- 
tric customers will be identical with the 
group of water consumers, nor that if the 
two groups are identical there will be any 
correlation between use of electricity and 
water. For example, an industrial concern 


may be a large user of electricity but have 
its own well, or it may be served directly 
from the high line of a large system utility 
but be the largest customer of the municipal 
water department. 


In announcing its conclusion that rates 
should be increased the commission said 
that a city water utility should not be 
required to operate at a loss or with the 
probability of loss. This was true not- 
withstanding the commission’s an- 
nounced position that rates should not be 
increased during war if they are ade- 
quate to cover operating expenses. Re 


City of Barron (2-U-1997). 


e 


Franchise Not a Bar to Commission 
Regulation of Rates 


HE jurisdiction of the Florida com- 

mission to regulate rates to -be 
charged a bus company by a toll bridge 
company has been sustained by the su- 
preme court of Florida. The bridge com- 
pany had operated for many years un- 
der a franchise, and it was contended 
that the commission might not participate 
in a “private controversy” arising under 
a franchise grant. 

Governmental powers cannot be con- 
tracted away, the court declared, nor can 
the exercise of rights granted or the use 
of property be withdrawn from the im- 
plied liability to governmental regulation. 
The right to exercise the police power is 


a continuing one. The state, it was held, 
is endowed with inherent power to regu- 
late rates to be charged by a public util- 
ity, and contracts by public utilities for 
their services or products are not to be 
classed with personal and private con- 
tracts, the impairment of which is for- 
bidden by constitutional provisions. 

The state legislature, although it had 
granted a franchise to operate a toll 
bridge, had authority under its police 
power to enact a statute transferring au- 
thority to fix rates from the holder of 
the franchise to the state commission. 
Miami Bridge Co. v. Railroad Commis- 
sion, 20 So(2d) 356. 


= 
Fuel Adjustment Rates of Electric Utility 


a ie: Connecticut commission, in an 
investigation of a proposed uniform 
fuel clause for inclusion in rate schedules 
of electric utility companies, rejected the 
assumption that hydro-generated power 
can be considered as dedicated exclusive- 
ly to the use of residential customers who 
are not subject to the company’s fuel 
clause, since such dedication or alloca- 
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tion is inconsistent with the fact that all 
electric energy, however generated, is 
part of one electric pool. 

A rate differentiation on the basis of 
incremental cost, whether it be upward 
or downward, the commission ruled, in- 
volves unwarranted discrimination as be- 
tween like customers of a utility com- 
pany. A very small difference (.0001731) 
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per kilowatt hour between two formulae 
for calculating fuel adjustment rates to 
be applied to industrial customers and 
wholesale commercial customers did not, 
however, in the opinion of the commis- 
sion, constitute an undue discrimination. 

Companies were authorized until fur- 
ther order to use steam-generated kilo- 
watt hours rather than total kilowatt 
hours in the calculation of fuel ad- 


justment rates. The companies had pre- 
viously used steam-generated kilowatt 
hours only. It was held that this method 
was not contrary to the public interest 
so long as the clause as so applied was 
limited to the classes of customers al- 
ready covered. Re Proposed Uniform 
Fuel Clause for Rate Schedules of Elec- 
tric Utility Companies (Docket No. 
7417). 


e 


Other Important Rulings 


HE supreme court of appeals of 

West Virginia held that a municipal 
water system is a public utility subject to 
the jurisdiction of the commission and 
that it cannot sell, lease, or otherwise 
dispose of its municipal water system 
without first obtaining the consent of the 
commission. Lockard v. City of Salem, 
32 SE (2d) 568. 


The Pennsylvania commission held 
that the statutory prohibition against dual 
operations as a common and contract car- 
rier must be construed as mandatory un- 
less “for good cause shown” the commis- 
sion’s discretionary powers may be exer- 
cised to allow such operations. Re Kirk 
i Docket No. 39535, Folder 


A member of the general assembly was 
held by the supreme court of appeals of 
Virginia not to be a qualified person to fill 
a vacancy on the state corporation com- 
mission, since such an office is elective 
within the constitutional provision pro- 
hibiting the election by the general as- 
sembly of any member thereof to office 
during the term for which he shall have 
been elected. Norris v. Gilmer, 32 SE- 
(2d) 88. 


The California commission, dismiss- 
ing a claim for reparation, ruled that 
rates to meet water competition are not 
a measure of maximum reasonable rates; 
that it is incumbent upon a party offering 


rate comparisons to show that they are 
a fair measure of the reasonableness of 
rates in issue; that in reparation pro- 
ceedings based on discrimination dam- 
ages suffered, if any, are not necessarily 
an amount equal to the difference in 
rates; and that the proof necessary to 
justify reparation in instances where 
there is no issue between the actual 
parties must measure up to that required 
when defendants oppose the award. 
General Chemical Co. v. Pacific Electric 
Railway Co. (Decision No, 37418, Case 
No. 4614). 


In authorizing the transfer of gas 
utility properties the California commis- 
sion held that development costs of the 
properties should not be charged to fixed 
capital account and that organization ex- 
pense, which might be recorded by the 
buyer, should be confined to the actual 
and direct expenses incurred in establish- 
ing such properties. Re Coast Counties 
Gas & Electric Co. et al. (Decision No. 
37551, Application No. 26438). 


A Federal District Court, in an action 
by a motor carrier to recover the differ- 
ence between tariffs actually paid for 
transportation of goods and published 
tariffs, held that where schedules in a 
written contract did not agree with the 
tariff on file with the Interstate Com- 
merce Commission, the published tariffs 
superseded the agreed rates. Bottemuel- 
ler v. Wilson & Co. 57 F Supp 766. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, will 
be published in full or abstracted in Public Utilities Reports. 
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OTIS & CO. v. SECURITIES AND EXCHANGE COMMISSION 


UNITED STATES SUPREME COURT. 


Otis & Company 


Vv. 
Securities and Exchange Commission et al. 
No. 81 
— US —, 89 Led — — S Ct — 


January 29, 1945; rehearing denied, March 5, 1945 


ERTIORARI to review judgment of Circuit Court of Appeals 
C [(1944) 53 PUR(NS) 129, 142 F(2d) 411] affirming 
action of United States District Court of Delaware [(1943) 51 
PUR(NS) 235, 51 F Supp 217] approving plan for simplifica- 
tion of holding company system under § 11(b)(2) as approved 
by Securities and Exchange Commission [(1943) 49 PUR 

(NS) 8]; affirmed. 


Intercorporate relations, § 19.3 — Holding company simplification — Selection of 
method — Effect on rights. 

1. Selection by the Commission of one method of system adjustment to ac- 
complish simplification of a holding company system in compliance with 
§ 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), instead 
of selecting another method, is an incident which ought not to affect rights 
of security holders, where the statute may be satisfied by either merger, 
consolidation, recapitalization, or liquidation, p. 69. 


. Corporations, § 15.1 — Liquidation under Holding Company Act — Participation 


in assets. 
2. The rights of stockholders of a solvent company which is ordered by 
the Commission to distribute its assets among its stockholders, in a simplifi- 
cation proceeding to meet the standards of § 11(b)(2) of the Holding 
Company Act, 15 USCA § 79k(b)(2), may be evaluated on the basis 
of a going business and not as though a liquidation were taking place, 
p. 70. 


Corporations, § 15.1 — Holding company simplification — Applicability of char- 
ter provision. 
3. The applicability of a charter provision as to priorities of stockholders is, 
under the Holding Company Act, a matter of Federal law, p. 72. 


Corporations, § 15.1 — Liquidation under Holding Company Act — Charter pref- 
erence. 

4, Priority rights of preferred stockholders over common stockholders in 
liquidation, established by charter several years prior to enactment of the 
Holding Company Act, are inoperative in simplification under § 11(b) (2) 
of the act, 15 USCA § 79k(b) (2) ; enforcement of an overriding public 
policy should not have its effect visited on one class, with a corresponding 
windfall to another class, of security holders, p. 72. 


[5] 65 57 PUR(NS) 





PUBLIC UTILITIES FORTNIGHTLY 


per kilowatt hour between two formulae 
for calculating fuel adjustment rates to 
be applied to industrial customers and 
wholesale commercial customers did not, 
however, in the opinion of the commis- 
sion, constitute an undue discrimination. 

Companies were authorized until fur- 
ther order to use steam-generated kilo- 
watt hours rather than total kilowatt 
hours in the calculation of fuel ad- 


justment rates. The companies had pre- 
viously used steam-generated kilowatt | 
hours only. It was held that this method 
was not contrary to the public interest 
so long as the clause as so applied was 
limited to the classes of customers al 
ready covered. Re Proposed Uniform 
Fuel Clause for Rate Schedules of Elec- 
tric Utility Companies (Docket No. 
7417). 


e 


Other Important Rulings 


HE supreme court of appeals of 

West Virginia held that a municipal 
water system is a public utility subject to 
the jurisdiction of the commission and 
that it cannot sell, lease, or otherwise 
dispose of its municipal water system 
without first obtaining the consent of the 
commission. Lockard v. City of Salem, 
32 SE (2d) 568. 


The Pennsylvania commission held 
that the statutory prohibition against dual 
operations as a common and contract car- 
rier must be construed as mandatory un- 
less “for good cause shown” the commis- 
sion’s discretionary powers may be exer- 
cised to allow such operations. Re Kirk 
¢ 4 pplication Docket No. 39535, Folder 


A member of the general assembly was 
held by the supreme court of appeals of 
Virginia not to be a qualified person to fill 
a vacancy on the state corporation com- 
mission, since such an office is elective 
within the constitutional provision pro- 
hibiting the election by the general as- 
sembly of any member thereof to office 
during the term for which he shall have 
been elected. Norris v: Gilmer, 32 SE- 
(2d) 88. 


The California commission, dismiss- 
ing a claim for reparation, ruled that 
rates to meet water competition are not 
a measure of maximum reasonable rates ; 
that it is incumbent upon a party offering 


rate comparisons to show that they are 
a fair measure of the reasonableness of 
rates in issue; that in reparation pro- 
ceedings based on discrimination dam- 
ages suffered, if any, are not necessarily 
an amount equal to the difference in 
rates; and that the proof necessary to 
justify reparation in instances where 
there is no issue between the actual 
parties must measure up to that required 
when defendants oppose the award. 
General Chemical Co. v. Pacific Electric 


Railway Co. (Decision No, 37418, Case 
No. 4614). | 


In authorizing the transfer of gas 
utility properties the California commis- 
sion held that development costs of the 
properties should not be charged to fixed 
capital account and that organization ex- | 
pense, which might be recorded by the 
buyer, should be confined to the actual 
and direct expenses incurred in establish- 
ing such properties, Re Coast Counties 
Gas & Electric Co. et al. (Decision No. 
37551, Application No. 26438). 


A Federal District Court, in an action 
by a motor carrier to recover the differ- 
ence between tariffs actually paid for | 
transportation of goods and published 
tariffs, held that where schedules in a 
written contract did not agree with the 
tariff on file with the Interstate Com- 
merce Commission, the published tariffs 
superseded the agreed rates. Bottemuel- 
ler v. Wilson & Co. 57 F Supp 766. 


Nort.—The cases above referred to, where decided by courts or regulatory commissions, will 
be published in full or abstracted in Public Utilities Reports. 
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OTIS & CO. v. SECURITIES AND EXCHANGE COMMISSION 


UNITED STATES SUPREME COURT. 


Otis & Company 


U. 


Securities and Exchange Commission et al. 


No. 81 
— US —, 8 Led —, — S Ct — 
January 29, 1945; rehearing denied, March 5, 1945 


ERTIORARI to review judgment of Circuit Court of Appeals 
& [(1944) 53 PUR(NS) 129, 142 F(2d) 411] affirming 
action of United States District Court of Delaware [(1943) 51 
PUR(NS) 235, 51 F Supp 217] approving plan for simplifica- 
tion of holding company system under § 11(b)(2) as approved 
by Securities and Exchange Commission [(1943) 49 PUR 

(NS) 8]; affirmed. 


Intercorporate relations, § 19.3 — Holding company simplification — Selection of 
method — Effect on rights. 

1. Selection by the Commission of one method of system adjustment to ac- 
complish simplification of a holding company system in compliance with 
§ 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), instead 
of selecting another method, is an incident which ought not to affect rights 
of security holders, where the statute may be satisfied by either merger, 
consolidation, recapitalization, or liquidation, p. 69. 


Corporations, § 15.1 — Liquidation under Holding Company Act — Participation 
in assets. 

2. The rights of stockholders of a solvent company which is ordered by 
the Commission to distribute its assets among its stockholders, in a simplifi- 
cation proceeding to meet the standards of § 11(b)(2) of the Holding 
Company Act, 15 USCA § 79k(b)(2), may be evaluated on the basis 
of a going business and not as though a liquidation were taking place, 
p. 70. 


Corporations, § 15.1 — Holding company simplification — Applicability of char- 
ter provision. 
3. The applicability of a charter provision as to priorities of stockholders is, 
under the Holding Company Act, a matter of Federal law, p. 72. 


Corporations, § 15.1 — Liquidation under Holding Company Act — Charter pref- 
erence. 

4. Priority rights of preferred stockholders over common stockholders in 
liquidation, established by charter several years prior to enactment of the 
Holding Company Act, are inoperative in simplification under § 11(b) (2) 
of the act, 15 USCA § 79k(b) (2); enforcement of an overriding public 
policy should not have its effect visited on one class, with a corresponding 
windfall to another class, of security holders, p. 72. 
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UNITED STATES SUPREME COURT 
Corporations, § 15.1 — Liquidation under Holding Company Act — Participation 


by security holders. 


5. An allocation of assets in a liquidation of a holding company to compl 
with § 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), 
may properly be made without dollar valuation so long as each security 
holder in the order of his priority receives from that which is available for 
the satisfaction of his claim the equitable equivalent of the rights sur- 


rendered, p. 74. 


(Stone, CJ., Roperts and FRANKFURTER, JJ., dissent.) 


APPEARANCES: Robert J. Bulkley, 
of Cleveland, Ohio, and Arthur G. Lo- 
gan, of Wilmington, Delaware, argued 
the cause for petitioner ; Roger S. Fos- 
ter, of Philadelphia, Pa., argued the 
cause for respondent, Securities and 
Exchange Commission; Donald R. 
Richberg, of Washington, D. C., ar- 
gued the cause for respondent, United 
Light & Power Company. 


Mr. Justice REED delivered the opin- 
ion of the court: An important al- 
though narrow legal point in the inter- 
pretation of the Public Utility Holding 
Company Act of [August 26] 1935? 
is involved in this case. This is wheth- 
er a plan under § 11(e) of that act 
(15 USCA § 79k(e)), may be “fair 
and equitable” to preferred stockhold- 
ers within the meaning of those words 
as used in that section, which allows a 
participation by junior common stock- 
holders in the distribution of the assets 
of a registered holding company, which 
is liquidated in compliance with § 11 
(b)(2), before the senior preferred 
stockholders receive securities whose 
present value equals the preferred’s full 
liquidation preferences. 

The Securities and Exchange Com- 
mission approved the Plan, Holding 
Company Act Release No. 4215, April 
5, 1943, 49 PUR(NS) 8 The 
United States district court of Dela- 


149 Stat 803, Chap 687, 15 USCA § 79a. 
57 PUR(NS) 





ware approved the Plan (1943) 51 
PUR(NS) 235, 51 F Supp 217, and 
the circuit court of appeals affirmed 
this action (1944) 53 PUR(NS) 129, 
142 F(2d) 411. This court has juris- 
diction under Judicial Code, § 240, 28 
USCA § 347, 8 FCA title 28, § 347 
and § 25 of the Holding Company 
Act, 15 USCA § 794. Certiorari was 
granted because of the importance of 
the question raised in administration 
of the act (1944) 322 US 724, 88 L ed 
1561, 64 S Ct 1289. 

The United Light and Power Com- 
pany, a Maryland corporation, is a 
registered holding company under the 
act. Section 5, 15 USCA 8 79e, 4 
FCA title 15, § 79e. It is the top hold 
ing company of a large system with 
twenty-four other corporate associates. 
Section 2a(10), 15 USCA § 79b(a 
(10), 4 FCA title 15, § 79b(a) (10). 
Its place in the system violates the pro 
hibition of the act against a registered 


holding company being a “holdinggl: 


company with respect to [any] of its 
subsidiary companies, § 2(a)(8 
which itself has a subsidiary compan 
which is a holding company.” Sectio 
11(b)(2). This prohibition is know 
as the “great-grandfather clause.” 
In proceedings for the simplificatio 
of the system, after finding that Powe 
violated the great-grandfather clause 
an order was entered on March 20 
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OTIS & CO. v. SECURITIES AND EXCHANGE COMMISSION 


1941, directing that Power be liquidat- 
ed and dissolved.* The order 
authorized Power to submit to the 
Commission a plan for compliance with 
the order “‘on a basis which is fair and 
equitable to its security holders.” 
Power with its registered holding com- 
pany subsidiary, The United Light and 
Railways Company, a Delaware cor- 
poration, all of whose common stock 
was owned by Power, submitted such 
a plan and after examination by the 
Commission and modification it was 
approved by order of April 5, 1943, 
supra. The Plan was held specifical- 
ly to be fair and equitable to all security 
holders. By the application and order 
Railways’ participation in the Plan 
was accepted. Holding Company Act 
Release No. 4215. This is the order 
which is before us. 


It approved the Plan for the liquida- 
tion and dissolution of Power as 
“necessary to effectuate the provisions 
of § 11(b) of the” act.* It directed 
counsel for the Commission to apply to 
an appropriate Federal court for an 
order enforcing the Plan. The cen- 
tral feature of the Plan and the one 
here in issue was Power’s proposed 
distribution of its assets to its preferred 
and common stockholders. Power’s 
chief asset was its holdings of com- 
mon stock in its subsidiary, Railways. 
It represented over $72,000,000 of its 
total gross assets of a little more than 
$81,000,000. All other property of 
Power which remained after the satis- 
faction of its obligations was to be dis- 
tributed by Power to Railways. Thus 


this residual property of Power would 
inure to the benefit of Railways’ new 





8 The findings and opinion which led to this 
order are found in Re The United Light 
i‘ P.. Co. S-SEC. 837. 

3“Tt shall be the duty of the Commission, as 
soon as practicable after January 1, 1938: 

“(2) To require by order, after notice and 
opportunity for hearing, that each registered 
holding conipany, and each subsidiary com- 
pany thereof, shall take such steps as the Com- 
mission shall find necessary to ensure that the 
corporate structure or continued existence of 
any company in the holding-company system 
does not unduly or unnecessarily complicate 
the structure, or unfairly or inequitably dis- 
tribute voting power among security holders, 
of such holding-company system. In carrying 
out the provisions of this paragraph the Com- 
mission shall require each registered holding 
company (and any company in the same hold- 
ing-company system with such holding com- 
pany) to take such action as the Commission 
shall find necessary in order that such holding 
company shall cease to be a holding company 
with respect to each of its subsidiary compa- 
nies which itself has : i aaamana™ comeey 


21, Chap 687, § Pit (b) (2), ‘15 USCA 
§ 79k (b) (2). 
4“(e) In accordance with such rules and 
regulations or order as the Commission may 
deem necessary or appropriate in the public 
interest or for the protection of investors or 
tonsmers, any registered holding company 
or any subsidiary company of a registered 
Iding company may, at any time after Jan- 
tary 1, 1936, submit a plan to the Commission 


67 


for the divestment of control, securities, or 
other assets, or for other action by such com- 
pany or any subsidiary company thereof for 
the purpose of enabling such company or any 
subsidiary company thereof to comply with 
the provisions of subsection (b). If, after 
notice and opportunity for hearing, the Com- 
mission shall find such plan, as submitted or as 
modified, necessary to effectuate the provisions 
of subsection (b) and fair and equitable to 
the persons affected by such plan, the Com- 
mission shall make an order approving such 
plan; and the Commission, at the request of 
the company, may apply to a court, in accord- 
ance with the provisions of subsection (f) of 
§ 18 [15 USCA § 79r, (f)] to enforce and ~ 
carry out the terms and provisions of such 
plan. If, upon any such application, the court, 
after notice and opportunity for hearing, shall 
approve such plan as fair and equitable and as 
appropriate to effectuate the provisions of 
§ 11, the court as a court of equity may, to 
such extent as it deems necessary for the pur- 
pose of carrying out the terms and provisions 
of such plan, take exclusive jurisdiction and 
possession of the company or companies and 
the assets thereof, wherever located; and the 
court shall have jurisdiction to appoint a trus- 
tee, and the court may constitute and appoint 
the Commission as sole trustee, to hold or ad- 
minister, under the direction of the court and 
in accordance with the plan theretofore ap- 
proved by the court and the Commission, the 
assets so possessed.” 49 Stat 822, § 11(e), 
Chap 687, 15 USCA § 79k(e). 
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UNITED STATES SUPREME COURT 


common stockholders, the former 
stockholders of Power. 

Distribution of Power’s common 
stock holdings in Railways was to be 
effected on the basis of 5 shares of 
Railways’ common stock for one share 
of Power’s preferred and one share of 
Railways’ common for 20 shares of 
Power’s common, an allocation of 
94.52 per cent to Power’s preferred 
stockholders and 5.48 per cent to Pow- 
er’s common stockholders. As Rail- 
ways was the only company in the tier 
below Power of the holding company 
system, it would become by the disso- 
lution of Power the top holding com- 
pany and Power’s preferred and com- 
mon stockholders, by the distribution 
to them of all of Railways’ common, 
would have in the aggregate the same 
rights in Railways and in the holding 
company system that Power had. The 


rights and preferences of Power’s 
stockholders would of course disappear 
with the distribution of Railways’ com- 


mon and the dissolution of Power. As 
holders of Railways’ single class of 
common, a new relationship of equal- 
ity would arise between Power’s pre- 
ferred and common stockholders. 
This order was preceded by an ex- 
amination by the Commission into the 
situation of this holding company sys- 
tem.° For a clear understanding of 
the single issue as to whether, in the 


liquidation of a holding company by 
order of the Commission under § 1] 
(e), a participation by junior security 
holders in the assets is permissible be- 
fore preferred security holders have 
received the entire liquidating prefer- 
ence secured to them by the company’s 
charter, it is sufficient to state only 
the following facts about which there 
is no controversy between the liti- 
gants. Power is a solvent company. 
As of April 30, 1942, and there is no 
intimation that its condition has 
worsened, its balance sheet showed as- 
sets of $81,159,075 and liabilities of 
only $6,132,976, without consideration 
of its capital stock structure. Its 
principal asset, the Railways common 
stock heretofore referred to, has a book 
value in excess of the $72,000,000 plus 
at which it is carried on Power’s bal- 
ance sheet and an actual value which 
makes Power unquestionably solvent 
with large equity values in its stock. 

Power has outstanding 600,000 
shares of class A preferred. This pre- 
ferred stock has a liquidation value of 
$100 per share or $60,000,000 plus 
arrearages of $38,700,000 as of De- 
cember 31, 1942, or a total liquidating 
value ahead of the common, as of the 
time of the order of $98,700,000.° 
There are 2,421,192 shares of Class A 
common and 1,055,576 shares of Class 
B common.’ 





5 The details are fully covered in 8 SEC 837 
and Application 14, Release No. 4215. 

6 Power’s charter provides: ‘Upon the dis- 
solution or liquidation of the corporation, 
whether voluntary or involuntary, the holders 
of the class A preferred stock shall be entitled 
to receive out of the net assets of the cor- 
poration, whether capital or surplus, for each 
share of such stock, $100 and a sum of money 
equivalent to all cumulative dividends on such 
share, both accrued and in arrears (whether 
or not the same shall have been declared or 
earned), including the full dividend for the 
then current quarterly period, before any pay- 
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ment is made to the holders of any stock other 
than the class A preferred stock. Any assets 
thereafter remaining shall be distributable 
among holders of stock other than the class A 
preferred stock in accordance with their rights 
at the time of the distribution.” : 

The amended charter (1929) also contains 
the following: 

“The common stock of the company shall be 
subject to the rights of the holders of the 
class A preferred stock.” 

7 The two classes are entitled to the samé 
rights, except the B has votes. As there } 
no dispute before us as to the relative rights 0 
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The Commission found the balance 
sheet value of all Railways’ common 
on a pro forma corporate basis to be 
$77,954,874 and, when using a pro 
forma consolidated basis for the entire 
system, to be $81,554,330. On a cap- 
italization of reasonably anticipated 
earnings of the system, the Commis- 
sion was unable to find a value for 
Railways’ common “which approaches 
$98,700,000.”*® If the liquidation 
preference of Power’s preferred stock 
is applicable, under the Commission’s 
conclusions on present valuations all 
of the Railways’ common would go on 
distribution to Power’s preferred. The 
Commission determined that the liqui- 
dation preference was not applicable 
and for these reasons. 

[1] The Commission’s order of 
March 20, 1941, 8 SEC 837, for the 
liquidation and dissolution of Power 
was a step in the simplification of the 
holding company system which sim- 
plification was enjoined by § 11(b) 
(2) of the act. Satisfaction of the 
great-grandfather clause might have 
been obtained in this or other holding 
company systems by an order for 
merger, consolidation, or recapitaliza- 
tion between top holding companies or 
between associate companies in the 
lower tiers of the corporate hierarchy. 
Such procedure’ would avoid the liqui- 
dation of Power. Cf. Windhurst v. 
Central Leather Co. (1930) 105 NJ 


Eq 621, 149 Atl 36; Porges v. Vadsco 
Sales Corp. (1943) =~ Del Ch —, 32 
A(2d) 148,151. The selection by the 
Commission of one method of system 
adjustment to accomplish simplifica- 
tion rather than another is an incident 
which ought not to affect rights. The 
exercise of legislative power by Con- 
gress through § 11(b)(2) to accom- 
plish simplification as a matter of pub- 
lic policy and the Commission’s admin- 
istration of the act by dissolution of 
this particular company results in a 
type of liquidation which is entirely 
distinct from the “liquidation of the 
corporation, whether voluntary or in- 
voluntary” envisaged by the charter 
provisions of Power for preferences to 
the senior stock.® 

This conclusion permitted the Com- 
mission to examine the investment 
values of the common and preferred 
stocks of Power. The rights of the 
preferred stock to $6 annual cumula- 
tive dividends in the going business ® 
and to full priority in liquidation other 
than by operation of the act were treat- 
ed as factors in valuation rather than 
determinative of amounts payable in a 
traditional dissolution. Upon analy- 
sis of the Holding Company System’s 
experience and upon an estimate of 
future earnings, the Commission as- 
sumed earnings of $6,185,000 annual- 
ly which would be applicable to Rail- 
ways’ common and, as a consequence 





priorities of the common, the two classes will 
be treated in this opinion as a single class of 
common. 

8“In order to show a value of as much as 
$98,700,000, it would be necessary to capitalize 
1942 consolidated net earnings applicable to 
the common stock of Railways (the highest 
tarnings since 1931) at a rate of 6.9 per cent, 
a times-earnings ratio of 14.5. Even if the 


management, in the amount of $7,000,000, be 
taken as the measure of prospective earning 
power, capitalization of such earnings at a rate 


producing a times-earnings ratio of 14.1 is 
necessary to reach an over-all value of $98,- 
nad Release No. 4215, 49 PUR(NS) 
The Commission illustrated the market val- 
uation by times-earnings ratio by pointing out 
that for nine representative public utility hold- 
ing companies it had averaged from a high of 
12.5 in 1937 to a low of 5.1 in 1942 with 1943 
at 7.1. Id. 

® Release No. 4215, 49 PUR(NS) 15-18, 
108 SEC at p 842. 
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of the distribution, to Power’s pre- 
ferred and common stockholders. 
Since the annual preferred dividend 
requirements were $3,600,000, there 
appeared a balance of $2,585,000 avail- 
able for the reduction of preferred 
stock arrearages of $38,700,000 as of 
December 31, 1942. The Commission 
noted that if all the assumed earnings 
materialized and were applied to liqui- 
dating the preferred current and de- 
ferred dividends, in approximately 
fifteen years the arrearages would be 
paid and the common would be in a 
position to receive dividends." Fur- 


thermore, only by forced liquidation 
could the common stock be deprived of 
its possibility for future earnings. 
Only by means of forced liquidation 
and the receipt of all Railways’ com- 
mon, could Power’s preferred gain a 
right to prospective earnings above its 


guaranteed dividends. The deferred 
dividends do not bear interest. While 
recognizing that the common stock 
participation was remote, the Commis- 
sion determined that in its “over-all 
judgment” Power’s common had a 
legitimate investment value of a pro- 
portion of 5.48 per cent of Power’s as- 
sets to the preferred’s value of 94.52 
per cent. Such a conclusion is not 
“susceptible of mathematical demon- 
stration.” * any more than any other 
valuation of a utility’s worth. The 
Commission determined this allocation 
was fair and equitable within § 11(e). 

Petitioner does not challenge the 
above allocation of values between the 


preferred and common stock of Power, 
if the Commission is correct in treating 
the stock rights as though in a con- 
tinuing enterprise instead of in liqui- 
dation. Petitioner relies upon the 
charter rights which on liquidation of 
Power give to the preferred $100 and 
the cumulated and accrued dividends. 
Note 6, supra. It relies upon the au- 
thorities of this and other courts which 
hold that under a full priority rule 
junior securities in bankruptcy or 
equity reorganizations may not partici- 
pate in the assets until the rights of 
the holders of senior securities are sat- 
isfied in full.® Petitioner says: 

“When the Plan, whatever the de- 

vice used, contemplates the surrender 
of outstanding securities for new se- 
curities, either in the same or a differ- 
ent company, it is not ‘fair and equit- 
able’ to force senior security holders to 
accept less than that which they are 
contractually entitled to receive.” 
To petitioner, no distinction is to 
be drawn between liquidation under 
bankruptcy or reorganization and 
liquidation under the Public Utility 
Holding Company Act by virtue of 
§§ 11(b)(2) and 11(e). 

[2] We reach the conclusion that 
the Securities and Exchange Commis- 
sion applied the correct rule of law as 
to the rights of the stockholders inter 
sese. That is to say, when the Com- 
mission proceeds in the simplification 
of a holding company system, the 
rights of stockholders of a solvent com- 
pany which is ordered by the Commis- 





11 Release No. 4215, 49 PUR(NS) at pp 24, 


12 Jd at p 25. 

18 Northern P. R. Co. v. Boyd (1913) 228 
US 482, 57 L ed 931, 33 S Ct 554; Case v. 
Los Angeles Lumber Products Co. (1939) 
308 US 106, 84 L ed 110, 60 S Ct 1; Con- 
solidated Rock Products Co. v. Du Bois 
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(1941) 312 US 510, 85 L ed 982, 61 S Ct 675; 
Marine Harbor Properties vy. Manufacturers 
Trust Co. (1943) 317 US 78, 87 L ed 64, 63 
S Ct 93; Ecker v. Western P. R. Corp. (1943) 
318 US 448, 87 L ed 892, 63 S Ct 692; ee 
Institutional Investors v. Chicago, M. St. 

Poe: Co. (1943) 318 US 523, 87 L ed 
959, 63 s\ Ct 727. 
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sion to distribute its assets among its 
stockholders may be evaluated on the 
basis of a going business and not as 
' though a liquidation were taking place. 

The manifest solvency of Power 
simplifies the problem of stockholders’ 
rights with which we are here con- 
cerned. The creditors are satisfied.™ 
No possibility exists that simplification 
of structure is employed here to evade 
or nullify creditors’ rights in reorgani- 
zation or to take the place of tradi- 
tional reorganization.*® 

Like the bankruptcy and reorganiza- 
tion statutes, the Public Utility Hold- 
ing Company Act, in providing that 
plans for simplification be “fair and 
equitable,” incorporates the principle 
of full priority in the treatment to be 
accorded various classes of security in- 
terests. This right to priority in as- 
sets which exists between creditors and 
stockholders, exists also between vari- 
ous classes of stockholders. When by 
contract as evidenced by charter pro- 


visions one class of stockholders is su- 
perior to another in its claim against 
earnings or assets that superior posi- 
tion must be recognized by courts or 
agencies which deal with the earnings 
or assets of such acompany. Fairness 
and equity require this conclusion. 
Even before our decision in Case v. 
Los Angeles Lumber Products Co. on 
November 6, 1939, 308 US 106, 84 
L ed 110, 60 S Ct 1, recent Federal 
cases had recognized this priority.” 
That has been their view since the Case 
decision, Re Porto Rican American 
Tobacco Co. (1940) 112 F(2d) 655, 
656, 43 Am Bankr Rep(NS) 3. This 
is the rule applied by the Commission 
in the simplification of corporate struc- 
ture. The Commission recognizes and 


applies the doctrine of full priority by 
giving value to the rights of the pre- 
ferred in a going concern rather than 


as if by sale and distribution. Its views 
are stated below.” The issue in this 
case is not whether full priority should 





14Creditors’ contracts also have been de- 
clared subject to equitable adjustment in cor- 
porate reorganizations so long as they receive 
“full compensatory treatment’ whether the re- 
organization is in bankruptcy (Kansas City 
Terminal R. Co. v. Central U. Trust Co. 
(1926) 271 US 445, 455, 70 L ed 1028, 46 
§ Ct 549; Consolidated Rock Products Co. 
v. Du Bois, supra; 312 US 528; Group of In- 
stitutional Investors Case, supra, 318 US at 
p 565) or in compliance with regulatory stat- 
utes. Continental Ins. Co. v. United States 
(1922) 259 US 156, 170, 66 L ed 871, 42 S 
Ct 540. The full priority rule applies to re- 
organizations of solvent companies. Consoli- 
dated Rock Products Co. v. Du Bois, supra, 
312 US at p 527. 

15See Re Jacksonville Gas Co. (1942) 
Holding Company Act Release No. 3570, 45 
PUR(NS) . 65; Re Jacksonville Gas Co. 
(1942) 45 PUR(NS) 193, 46 F Supp 852, 856. 
16 Re New York Railways (1936) 82 F(2d) 
739, 743; Re National Food Products Corp. 
(1938) 23 F Supp 979, 985; Re Utilities Pow- 
er & a Corp. (1939) 29 F Supp 763, 769. 
“Tt is pointed out in Commissioner 
Healy’s separate opinion that the words ‘fair 
and equitable’ embodied in § 11 have a settled 
meaning, as determined by the courts. and 
that an application of the ‘absolute priorities’ 


doctrine must result in no distribution to Pow- 
er’s common stock in this case. But that is 
because he measures the rights of the preferred 
stock as they would be measured in bankrupt- 
cy cases, and not merely because he follows 
the ‘absolute priorities’ doctrine in determining 
the consequences of the measurement. In oth- 
er words, we can agree with him when he says 
that absolute priorities must be respected, be- 
cause we think that doctrine simply means 
that the common stock must not be accorded 
any participation unless the preferred stock 
has been fully compensated for its rights and 
priorities. But there the area of agreement 
stops, because he says further than the rights 
and priorities of the preferred stockholders are 
the same here as in bankruptcy cases, where 
their claims to liquidation preferences (includ- 
ing dividend arrearages) are treated as ma- 
tured. In our view it would be unconscionable 
and contrary to the plain intention of Congress 
to so hold.” Holding Company Act Release 
No. 4215, 49 PUR(NS) at p 18. 

“Under the circumstances, fair and equitable 
compensation will be given to all of the claim- 
ants if their rights are measured not in terms 
of the situation created by the statute but 
rather in terms of the situation terminated by 
it—i. e., as though no liquidation were to take 
place. In this way each class of stock will 
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be giwen to preferred over common 
stockholders but whether the priority 
which is established by the charter, 
note 6, is applicable to a simplification 
by liquidation under § 11(b)(2) and 
(e). There is an argument that if the 
charter provision applies to this situa- 
tion, it cannot be disregarded and that 
in such a liquidation “fair and equit- 
able” would require the distribution of 
assets only to the preferred. We do 
not reach that question. The point at 
issue is whether this charter provision 
applies. 

[8] The applicability of the charter 
provision under the Public Utility 
Holding Company Act of 1935 is a 
matter of Federal law.” 

[4] When the President sent to 
Congress the report of the National 
Power Policy Committee which placed 
the suggestions of the Executive on 


holding companies before the legisla- 
tive body, he said of the pending Pub- 
lic Utility Holding Company bill: 

“Such a measure will not destroy 
legitimate business or wholesome and 


productive investment. It will not 
destroy a penny of actual value of those 
operating properties which holding 
companies now control and which 
holding company securities represent 
in so far as they have any value. On 
the contrary, it will surround the neces- 
sary reorganization of the holding 
company with safeguards which will 
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in fact protect.the investor.” S. Rep, 
No. 621, 74th Cog. Ist sess. p. 2, 
That report urged the same care to in- 
vestors : 

“Simplification and reorganization of 
holding-company structures, making 
possible within a reasonable period the 
practical elimination of the holding 
company, should be conducted under 
the Commission’s supervision over a 
period of time to prevent undue losses 
to security holders from investment 
dislocations.” IJd., p. 60. 

Of course, Congress would wish, in 
simplifying a holding company system 
capital structure, to preserve values to 
investors, not to destroy them.” Con- 
sequently, while giving the Commis- 
sion power to compel the elimination 
of holding companies, deemed uneco- 
nomic, it allowed the affected com- 
panies to propose plans to the Commis- 
sion to effectuate the objects and the 
Commission to approve such plans 
when they were considered “fair and 
equitable.” Sections 11(b)(2) and 
(e), notes 3 and 4. 

It may be that if the charter liquida- 
tion preference were held to cover this 
situation it would not frustrate the 
simplification of the holding company 
system, to the same degree that the 
gold clause agreements interfered with 
the power of Congress to regulate the 
gold content of the dollar. Norman v. 
Baltimore & O. R. Co. (1935) 294 US 





be accorded its proportionate share of the ben- 
efits to be gained from the elimination of a 
useless and expensive corporate entity and 
from the receipt of a security representing a 
more direct investment in the underlying as- 
sets and earnings of the system.” Jd, at p 19. 
18 Jerome v. United States (1943) 318 US 
101, 104, 87 L ed 640, 63 S Ct 483; Wrag 
v. Federal Land Bank (1943) 317 ‘US 3S 
328, 87 L ed 300, 63 S Ct 273; Chicago Board 
of Trade v. Johnson (1924) 264 US 1, 10, 68 
L ed 533, S Ct 232; Sola Electric Co. v. 
Jefferson Electric Co. (1942) 317 US 173, 
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176, 87 L ed 165, 63 S Ct 172; National Labor 


Relations Board v. Hearst Publications (1944) 
322 US 111, 120, 129, 88 L ed 1170, 64 S Ct 
851; Clearfield Trust Co. v. United States 
(1943) 318 US 363, 366, 87 L ed 838, 63S 
Ct 573; O’Brien v. Western U. Teleg. Co. 
(1940) 113 F(2d) 539, 541. 

19 “Such disposition as may be necessary can 
be accomplished by reorganization which will 
equitably redistribute ar ig my among exist- 
ing security holders.” S. Rep No. 621, 74th 
Cong. Ist Sess. p 16; H. Rep. No. 1318, 74th 
Cong. Ist Sess. pp 49, 
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240, 306, 79 L ed 885, 55 S Ct 407, 95 
ALR 1352 et seq. and cases cited. 
Distribution to preferred stockholders 
only with disregard of common’s in- 
terest would eliminate Power and cure 
the system’s present inconsistency with 
the great-grandfather clause. We 
think, however, the charter preference 
is inoperative in simplification under 
§ 11(b)(2). The provision having 
been adopted in 1929, six years prior 
to enactment of the Public Utility 
Holding Company Act, a “‘simplifica- 
tion” under this act, having as an inci- 
dent to it the dissolution of one com- 
pany in a holding company system, 
was not an anticipated “liquidation” 
within the meaning of Power’s charter 
provision. Enforcement of an over- 
riding public policy should not have 
its effect visited on one class with a 
corresponding windfall to another class 
of security holders. Nor should com- 
mon stock values be made to depend on 
whether the Commission, in enforcing 
compliance with the act, resorts to dis- 
solution of a particular company in the 
holding company system, or resorts 
instead to the devices of merger or con- 
solidation, which would not run afoul 
ofa charter provision formulated years 
before adoption of the act in question. 
The Commission in its enforcement of 
the policies of the act should not be 
hampered in its determination of the 
proper type of holding company struc- 
ture by considerations of avoidance of 
m@ harsh effects on various stock interests 
which might result from enforcement 
of charter provisions of doubtful ap- 
plicability to the procedures under- 
taken. Where preéxisting contract 
provisions exist which produce results 

2259 US at p 177; United States v. Read- 


ing Co. (1920) 253 US 26, 64 L ed 760, 40 
$ Ct 425; 26 Stat 209; 34 Stat 584. 





at variance with a legislative policy 
which was not foreseeable at the time 
the contract was made, they cannot be 
permitted to operate. Compare New 
York Trust Co. v. Securities and Ex- 
change Commission (1942) 46 PUR 
(NS) 270, 131 F(2d) 274; Re The 
Laclede Gas Light Co. (1944) 57 
PUR(NS) —, 57 FSupp 997. The 
reason does not lie in the fact that the 
business of Power continues in an- 
other form. That is true of bank- 
ruptcy and equity reorganization. It 
lies in the fact that Congress did not 
intend that its exercise of power to 
simplify should mature rights, created 
without regard to the possibility of sim- 
plification of system structure, which 
otherwise would only arise by volun- 
tary action of stockholders or, involun- 
tarily, through action of creditors. 
We must assume that Congress in- 
tended to exercise its power with the 
least possible harm to citizens. 

But it is said that such a conclusion 
is at variance with this court’s ruling 
in Continental Ins. Co. v. United 
States (1922) 259 US 156, 66 L ed 
871, 42 S Ct 540. In that case a liqui- 
dation of the Reading Company, a 
holder of interests in railroads and coal 
mines, was compelled by governmental 
prosecution so that it would not be 
operating in violation of the Sherman 
Anti-Trust Act or the Hepburn Act.” 
Its coal properties, corporate assets, 
were passed to a newly organized coal 
company, the value of whose stock, by 
negotiable certificates of interest, came 
into possession of Reading’s old stock- 
holders individually. The distribution 
gave equal participation in the coal 
properties to the common and pre- 
ferred stock in accordance with the 
charter agreement as to assets on liqui- 
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dation, pages 177-181. The common 
stock contended that as the value of 
the coal properties was surplus, all of 
the coal certificates should go to the 
common stockholders as in a continu- 
ing business. Thus, by its approval 
of the distribution, this court handled 
the liquidation, which was forced by 
law, says petitioner, in accordance 
with the charter provisions and not as 
though it were a continuing business. 

The Continental or Reading Case 
turned, however, on the charter rights 
of the preferred to share equally with 
the common in earnings which had be- 
come assets, pages 179, 180, not on 
whether a right to share was matured 
or varied by governmental action. 
Contrary to the situation in this pres- 
ent case, the charter provisions of the 
Reading Company were adopted with 
knowledge of the sanctions of the 


Sherman Act against monopoly. 259 


US 177 and 171. We do not feel 
constrained by its dealing with char- 
ter rights as in a normal liquidation 
to hold that where liquidation is 
adopted as a matter of administrative 
routine, the preferences are thereby 
matured. 

[5] As indicated earlier in this opin- 
ion, we have not undertaken to review 
the facts to determine whether the al- 
location of stock between the preferred 
and common is in proper proportion. 
That issue is not made. It was vigor- 
ously discussed by Commissioner 
Healey in the dissénting opinion. 
Holding Company Act Release 4215, 
49 PUR(NS) at p. 34 et seq. See 
Dodd, Holding Company Act Recapi- 
talizations, 57 Harv. L. Rev. 295, 319. 
The allocation properly may be made 
without dollar valuation so long as 
“each security holder in the order of 
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his priority receives from that which 
is available for the satisfaction of his 
claim the equitable equivalent of the 
rights surrendered.” Group of Insti- 
tutional Investors v. Chicago, M. St. 
P. & P. R. Co. (1943) 318 US 523, 
565, 87 L ed 959, 63 S Ct 727; Con- 
solidated Rock Products Co. v. Du 
Bois (1941) 312 US 510, 529, 85 
L ed 982, 61 S Ct 675; Ecker vy. 
Western P. R. Corp. (1943) 318 US 
448, 482, 87 L ed 892, 63 S Ct 692; 
Kansas City Terminal R. Co. v. Cen- 
tral U. Trust Co. (1926) 271 US 
445, 455, 70 L ed 1028, 46 S Ct 
549. 

As the parties have not challenged 
them, we have not considered in any 
way the constitutionality of the sec- 
tions of the Holding Company Act 
involved. 


Affirmed. 


Mr. Justice Douglas took no part 
in the consideration or decision of this 
case. 


Mr. Chief Justice STONE, dissent- 
ing: Mr. Justice Roberts, Mr. Justice 
Frankfurter, and I think the judgment 
below should be reversed. 

The United Light and Power Com- 
pany, the subject of this litigation, is 
a holding company subject to pro- 
visions of the Public Utility Holding 
Company Act of August 26, 1935, 49 
Stat 803, Chap 687, 15 USCA § 79a. 
It has $60,000,000 par value of class 
A preferred stock, of which petitioner 
holds some shares, and two classes of 
common stock. The corporate charter 
provides : 

“Upon the dissolution or liquida- 
tion of the corporation, whether vol- 
untary or involuntary, the holders of 
the class A preferred stock shall be 
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entitled to receive out of the net as- 
sets of the corporation, whether capi- 
tal or surplus, for each share of such 
stock, $100 and a sum of money 
equivalent to all cumulative dividends 
on such share, both accrued and in ar- 
rears (whether or not the same shall 
have been declared or earned), includ- 
ing the full dividend for the then cur- 
rent quarterly period, before any pay- 
ment is made to the holders of any 
stock other than the class A preferred 
stock.” 

The dividends on the preferred stock 
accrued and unpaid amount to $64.50 
per share, and the total priority of the 
preferred stock as provided by the cor- 
porate charter is $98,700,000. 

Sections 1(c) and 11(a) and (b) 
(2) of the act, 15 USCA §§ 79a(c), 
79k(a), (b)(2), authorize the Com- 
mission, after an examination of their 
corporate structures, “to compel the 
simplification of public-utility holding- 
company systems” and to require any 
such holding company “to take such 
action as the Commission shall find 
necessary in order that such holding 
company shall cease to be a holding 
company with respect to each of its 
subsidiary companies which itself has 
a subsidiary company which is a hold- 
ing company.” Section 1l(e) re- 
quires any plan of reorganization ap- 
proved by the Commission to be “fair 
and equitable to the persons affected 
by such plan.” 

Acting» under these provisions of 
§ 11 the Commission has ordered that 
United be “liquidated and dissolved” 
as a step in the simplification of the 
holding company structure, so that 
United shall cease to be a holding com- 
pany as commanded by § 11(b) (2), 
and its stockholders shall become 


stockholders in its subsidiary, Rail- 
ways Co. The Commission, in order- 
ing dissolution and liquidation of the 
company, and providing for the dis- . 
tribution of its assets, found that the 
stipulated priority of the preferred 
stock is far in excess of the present 
value of the company’s assets. It said 
that if the stipulated priority “is con- 
trolling, our inquiry must perforce be 
ended at this point in a decision that 
the preferred stock is entitled to all the 
assets of the corporation to the ex- 
clusion of the common.” (49 PUR 
(NS) at p 15.) 

Nevertheless the Commission has 
ordered, and this Court sustains the 
order, that only 94.52 per cent of the 
assets of the company be allocated to 
the preferred stock upon liquidation 
and 5.48 per cent to the common. For 
purposes of liquidation the Commis- 
sion measured the rights of the differ- 
ent classes of stockholders in terms of 
the estimated value of their interests 
as though the liquidation which the 
Commission had ordered were not to 
take place and the corporation were 
to continue as a going concern. In 
short, in liquidating the corporation 
it determined, as the opinion of the 
court declares, that in distributing the 
assets of the corporation among its 
stockholders the rights of the stock- 
holders “may be evaluated on the basis 
of a going business and not as though 
a liquidation were taking place.” 

Peering into the future with almost 
clairvoyant percipience the Commis- 
sion prophesied that if the company 
now being liquidated and dissolved 
were allowed to continue its operations 
it would, fifteen years hence, have paid 
all arrears of dividends on the pre- 
ferred and would then be able to pay 
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an estimated annual return on the 
common stock in excess of $2,500,000. 
This prophecy assumed average future 
earnings in excess of $6,000,000 a 
year, a sum which “actual earnings 
‘ have never in the past ten 
years exceeded , except in 
1942.” This prognosis, the Commis- 
sion thought, afforded justification for 
distributing the assets of the corpora- 
tion upon its liquidation and dissolu- 
tion, not according to the stipulated 
priority of the preferred stock upon 
liquidation, which is in fact taking 
place, or indeed in conformity to its 
priority right to current earnings if 
the company were to continue unliqui- 
dated. For by the Commission’s or- 
der the preferred is required to sur- 
render to the common what is the 
equivalent of more than 5 per cent of 
its fixed priority right to the annual 
earnings from the assets of the com- 
pany, which earnings of a “going 
business” would be required to satisfy 
dividends on the preferred before any 
payment of dividends on the common. 
The preferred stockholders are thus 
denied the priority for which they have 
stipulated on liquidation, and also the 
priority with respect to current earn- 
ings to which they would be entitled 
by virtue of their position as preferred 
stockholders if the company, which has 
been in fact condemned to death by the 
Commission, is, as the Commission at 
the same time supposes, to be regard- 
ed as living and functioning as “a go- 
ing business.” 

The judgment of the court below 
sustaining so extraordinary a result 
should, in our opinion, be reversed 
because the Commission, without au- 
thority in law and contrary to the 
command of the statute, has disregard- 
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ed the plain terms of the corporate 
charter controlling priority of the pre- 
ferred stock upon liquidation of the 
company whether voluntary or invol- 
untary. 

The opinion of the court adopts for 
its support a ground which the Com- 
mission declined to adopt, and the de- 
cision of the Commission rested upon 
a second ground on which the court 
appears not to rely. We think it clear 
that neither ground is supportable. 
The first is that the charter provision 
fixing the priority of the preferred 
stock in the event of “liquidation” was 
not intended to apply and is inapplica- 
ble to a “liquidation” like the present. . 
For here, it is insisted, the liquidation, 
which has in fact been ordered and 
is being enforced, is nevertheless to be 
regarded as a fiction, and the interests 
of the different classes of stockholders 
are to be measured by resort to the fic- 
tion that they are continuing interests 
in a corporation which is not to be 
liquidated, but is to be continued as 
a going concern. The other ground, 
adopted by the Commission, is that if 
the charter provision does apply the 
Commission is free to override it by 
any plan of distribution which it finds 
to be “fair and equitable.” 

As to the first it is plain that the 
company is now being liquidated and 
dissolved; that the liquidation is in- 
voluntary; and that some of the cor- 
poration’s assets are being distributed 
to the common stock before satisfac- 
tion of the stipulated priority of the 
preferred, and this with full knowledge 
of all concerned that the company is 
without assets to satisfy the priority. 
Since these are the precise conditions 
on which the priority provision was, 
according to its terms, to operate, it 
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is not apparent why this “liquidation” 
is not a “liquidation” within the mean- 
ing of the charter provision. 

It is said that although the liquida- 
tion is involuntary, it is not within the 
charter provision, and that the stipu- 
lation for priority on liquidation may 
be disregarded because the Holding 
Company Act was enacted after the 
adoption of the charter, and hence the 
parties to the incorporation could not 
have contemplated a compulsory liqui- 
dation under its provisions. We find 
it difficult to suppose that a stockhold- 
er who stipulates for priority upon 
liquidation, whether voluntary or in- 
voluntary, is at all concerned with the 
particular source of the power which 
may compel the liquidation of his in- 
vestment or with the purpose of its 
exercise. Unless words have lost their 
meaning, the stipulation for priority in 
this case cannot fairly be taken not to 
include any kind of a liquidation which 
would compel the surrender of the 
stockholder’s investment and force him 
to sever his connection with the cor- 
poration in which he has invested. 

When the preferred stock of United 
was issued in 1929 there were numer- 
ous statutes, state and Federal, which 
authorized liquidation and dissolution 
of corporations by government com- 
pulsion. See, for example, Continental 
Ins. Co. v. United States (1922) 259 
US 156, 66 L ed 871, 42 S Ct 540. 
It is the veriest fiction to say that 
investors in corporate securities at that 
time could not or did not consider the 
possibility of the addition of a single 
statute to this list, or that the stock- 
holders of United by the stipulation 
for priority upon liquidation, volun- 
tary or involuntary, intended to ex- 
clude from its operation any method 


of involuntary liquidation which 
would affect their interests. To con- 
clude that the present stipulation for 
priority upon involuntary liquidation 
did not envisage a liquidation such as 
this one seems like saying that an in- 
surance policy payable on the death of 
the insured creates no obligation if 
the insured dies from a disease which 
was unknown when the policy was 
written. 

We cannot assent to the proposi- 
tion advanced by the Commission that 
even though the priority stipulation 
was intended to be applicable to any 
kind of an involuntary liquidation, in- 
cluding one such as the present, the 
Commission can nevertheless override 
it. Such provisions for priority in a 
corporate charter constitute a contract 
among the stockholders, which is en- 
titled to constitutional protection, Bed- 
ford v. Eastern Building & Loan 
Asso. (1901) 181 US 227, 45 L ed 
834, 21 S Ct 597; Hopkins Federal 
Savings & Loan Asso. v. Cleary 
(1935) 296 US 315, 80 Led 251, 56 
S Ct 235, 100 ALR 1403; Treigle v. 
Acme Homestead Asso. (1936) 297 
US 189, 194, 80 L ed 575, 56 S Ct 
408, 101 ALR 1284, impairment of 
which is not lightly to be attributed 
to Congress. No constitutional issue 
is raised here, but we find no provision 
of the statute which purports to confer 
on the Commission, in the exercise of 
its power to liquidate a corporation, 
any authority to set aside a lawful 
stipulation in which the stockholders 
have joined fixing their relative rights 
in the event of liquidation. 

On the argument of this case coun- 
sel for the respondent referred to the 
Commission’s action in setting aside 
the contract as an exercise of its power 
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to “remold” the contract. Whether 
this characterization of the Commis- 
sion’s action may be thought to render 
it more palatable to the preferred 
stockholders whose lawful contract has 
been set aside by the Commission, it 
is plain that in the absence of some 
controlling direction of the statute 
there are no circumstances here which 
call for the exercise of any implied 
power of the Commission or court to 
readjust or restate the rights of the 
stockholders without regard to their 
contract. There is no suggestion that 
the present stipulation is unlawful, op- 
pressive or inequitable, or subject to 
any other infirmity; or that it is in- 
capable of being carried out in the 
present liquidation to which it applies. 
Hence there is no basis for the exer- 
cise of equity powers to adjust the 
rights of parties to a contract which 
has been set aside; or for the Commis- 
sion’s argument, which the court of 
appeals below seems to have sustained 
(1944) 53 PUR(NS) 129, 142 F 
(2d) 411, 419, that the action of the 
Commission is supportable as an ex- 
ercise of the judicial power to make 
an equitable disposition of the rights 
of the parties to a frustrated contract. 
Cf. New York Trust Co. v. Securi- 
ties and Exchange Commission 
(1942) 46 PUR(NS) 270, 131 F 
(2d) 274. 

So far as the Commission has au- 
thority to liquidate any corporation, 
liquidation is only a step in the sim- 
plification of a holding company sys- 
tem or the elimination of an undesira- 
ble holding company, which are the 
avowed purposes of the act. The 
Commission does not reveal how the 
distribution of the corporate assets, 
upon which the stockholders have 
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agreed, would hamper the simplifica- 
tion or the elimination of the liqui- 
dated company; or how the different 
distribution ordered by the Commis- 
sion would facilitate them. It seems 
wholly irrelevant to the achievement 
of these, which are the avowed pur- 
poses of the act, whether the stock- 
holders of the dissolved corporation 
share in its assets in one proportion 
or another. Neither the Commission, 
the public, nor the stockholders have 
any ground for complaint so long as 
the agreed priority rights to the dis- 
tributed assets remain unaltered. 
The Commission has found its au- 
thority for setting aside the priority 
stipulation in the requirement of § 11 
(e) that the Commission must find 
that any plan it approves for elimina- 
tion of a holding company is “fair and 
equitable.” As we have already in- 
dicated, the Commission has said that 
it is “fair and equitable” to deprive 
preferred stockholders, in the event of 
liquidation, of the rights for which 
they have stipulated and paid in order 
to compensate the common stockhold- 
ers for rights which they are said to 
have lost because of the liquidation. 
But such compensation of the common 
stockholders at the expense of the pre- 
ferred is contrary to the priority stipu- 
lation by which both are bound. The § 
common stockholders, like the pre- 
ferred, have no right not to have the 
company liquidated and are entitled to 
no compensation merely because it is 
liquidated. Their rights as stockhold- 
ers cannot survive liquidation and dis- 
solution of the company, and in that 
event and because of it and because of 
the stipulation neither can assert rights 
which they could enjoy only if the 
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corporation were to continue as a go- 
ing concern. 

We can find no basis for saying that 
it is not fair and equitable, both in a 
technical as well as a general and non- 
technical sense, to require the stock- 
holders to abide by their agreement in 
the very circumstances to which it was 
intended to apply, and where, as we 
have said, there is no contention that 
the contract when made was or is now 
oppressive, unfair, inequitable, or il- 
legal. But beyond this we think it is 
quite clear that the requirement of 
§ 11(e) that the plan be “fair and 
equitable,” instead of furnishing au- 
thority for the deprivation of share- 
holders of their priority in liquidation, 
is a prohibition against it. 

The phrase “fair and equitable” as 
applied to any form of corporate re- 
organization has long been recognized 
as signifying the requirement of the 
rule sanctioned by this court in North- 
ern P. R. Co. v. Boyd (1913) 228 
US 482, 57 L ed 931, 33 S Ct 554, 
and the many cases following it. The 
rule is that any arrangement or plan 
enforced without the consent of the 
parties affected by it, by which the 
subordinate rights and interests of 
stockholders are attempted to be se- 
cured at the expense of the prior rights 
of other security holders, is unfair and 
inequitable and will not be judicially 
sanctioned. See Case v. Los Angeles 
Lumber Products Co. (1939) 308 US 
106, 84 L ed 110, 60 S Ct 1, and cases 
cited. This rule is applicable with re- 
spect to the priorities of different 
classes of stockholders as well as to 
priorities between creditors and stock- 
holders, and for the same reasons. 
Case v. Los Angeles Lumber Products 


79 


Co. supra, 308 US at p 119, note 
14. 

In the Los Angeles Case, supra, we 
held that the words “fair and equita- 
ble’ had so long been recognized and 
applied as signifying this rule of 
priority among security holders in cor- 
porate reorganizations as to have be- 
come words of art, and that their 
adoption by § 77 B of the Bankruptcy 
Act, 11 USCA § 207, as applicable to 
reorganizations under that section, 
must be taken to have incorporated the 
rule of the Boyd Case, supra, in the 
statute, in the absence of any context 
requiring a contrary construction. We 
think no other construction of § 11(e) 
of the present act can be sustained. 
Neither the context of the statute nor 
the legislative history suggests any 
other. The Commission hints at no 
reason for not giving these terms of 
art, “fair and equitable,” other than 
their long settled and hitherto accepted 
meaning. 

The Commission justifies its depar- 
ture from the rule here only by recur- 
rence in its brief to the proposition 
that “the essence of the reorganization 
process is the remolding of contract 
rights and the substitution therefor of 
equitable equivalents.’”’ To this the 
answer is that the Commission in this 
case is liquidating and dissolving, not 
reorganizing, United, and that it is 
without authority in such a case more 
than in a reorganization to alter or 
disregard a contract fixing the priori- 
ties of stockholders, and that in de- 
priving the preferred stockholders of 
their priority rights the Commission 
has substituted no equivalent for them, 
either legal or equitable. In fact it 
has substituted nothing for the priority 
rights which its order destroys. 
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The Gold Clause Cases, Norman v. 
Baltimore & O. R. Co. (1935) 294 
US 240, 79 L ed 885, 55 S Ct 407, 
95 ALR 1352, afford no analogy and 
lend no support to what is now ad- 
judged. There Congress, with the 
authority of an express provision of 
the Constitution, explicitly altered ex- 
isting contracts. Here Congress has 
commanded the Commission to respect 
contract rights by requiring that its 
action conform to the well-defined 
meaning of the phrase “fair and equit- 
able.” Congress seems to have recog- 
nized that the stipulated priorities of 
stockholders were not to be disturbed 
in liquidations ordered under the Pub- 
lic Utility Holding Company Act. The 
report of the Senate Committee (S. 
Rep. No. 621, 74th Cong. Ist Sess. 
p. 33) recommending the enactment of 
the present statute and proponents of 
the Bill (H. R. Rep. 1318, 74th Cong. 
Ist Sess. pp 49, 50; 79 Cong. Rec. 
4607, 8432) repeatedly cited Conti- 
nental Ins. Co. v. United States, supra, 
in which it was held that the distribu- 
tion in a liquidation compelled by the 
enforcement of the Sherman and Hep- 
burn Acts must preserve the stipulated 
priorities of the several classes of 
stockholders of the offending corpora- 
tion. 

The intimation that the priority 
stipulation can be disregarded in the 
present liquidation because the Com- 
mission could have effected the simpli- 
fication of the holding company struc- 
true by merger, consolidation, or re- 


capitalization, is merely to say that 
such procedure would not involve 
liquidation, voluntary or involuntary, 
or, what comes to the same thing, that 
the preferred stockholders could not 
claim the protection of the priority 
stipulation in situations to which it 
does not and was not intended to apply. 
By buying preferred stock the pre- 
ferred stockholders paid for the privi- 
lege of membership in the corporation 
and for participation in the fruits of 
the corporate enterprise, to continue, 
with full priority of dividends so long 
as the corporation should continue as a 
going concern. But in the event of 
liquidation they stipulated and paid for 
the specified priority over the common 
stockholders in the distribution of the 
net corporate assets. The preferred 
stockholders here assert only the rights 
to which that stock is entitled on liqui- 
dation by the terms of the priority stip- 
ulation. Calling the preferred stock- 
holders’ right of priority a “windfall” 
will not serve as an apology, explana- 
tion, or justification for the Commis- 
sion’s action in appropriating the prior- 
ity of the preferred in order to give a 
windfall to the common. It is no an- 
swer to say that their claim on liquida- 
tion might have been avoided by not 
liquidating or to say, as the Commis- 
sion has ordered, that they must ac- 
cept on liquidation less than their stip- 
ulated priority on liquidation and less 
than the rights to which they would 
have been entitled if the corporation 
had continued as a going concern. 
The judgment should be reversed. 
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Central States Electric Company 


City of Muscatine, Iowa, et al. 


No. 85 
‘— US —, 89 L ed —, 65 S Ct 565 
February 12, 1945 


ERTIORARI to review judgment of Circuit Court of Appeals 
for the Seventh Circuit denying claim by wholesale cus- 
tomer of interstate pipe-line company to impounded fund and 
directing its payment to municipal officials; reversed. For de- 
cisions by lower court, see (1942) 45 PUR(NS) 469, 128 F 
(2d) 481; (1942) 45 PUR(NS) 235, 319, 129 F(2d) 515; 
(1942) 47 PUR(NS) 464, 131 F(2d) 137; (1942) 50 PUR 
(NS) 430, 134 F(2d) 263. For Commission decision, see 
(1940) 2 Fed PC 218, 35 PUR(NS) 41. 


Rates, § 6 — Power of Federal court — Intrastate rates — Natural gas. 
1. A Federal court, exercising jurisdiction in a suit relating to wholesale 
natural gas rates established by the Federal Power Commission, has no 
power, at least in the absence of Federal legislation purporting to confer 
such power upon it, to fix or adjust intrastate rates of a wholesale purchaser 
of natural gas, that being a legislative function of the state, p. 85. 


Interstate commerce, § 37.1 — Scope of Natural Gas Act — Limitation to inter- 
state wholesale service. 
2. The Natural Gas Act, although having for its purpose the protection of 
the ultimate consumer at retail, was limited to regulation of sales in inter- 
state commerce at wholesale, leaving to the state the function of regulating 
intrastate distribution and sale of gas, p. 85. 


Reparation, § 12 — Jurisdiction of Federal court — Funds accumulated during 
litigation — Rights of ultimate consumers. 

3. The circuit court of appeals lacks jurisdiction to adjudicate the question 
of the rights of ultimate consumers in a fund paid into court by a natural 
gas pipe-line company pending litigation over a rate reduction order of the 
Federal Power Commission, where the fund represents a portion of sums 
paid to the pipe-line company, pursuant to contract, by a company purchas- 
ing gas at wholesale for distribution to such consumers, p. 85. 


Reparation, § 45 — Disposition of impounded funds — Controversy between dis- 
tributing company and consumers. 

4. A circuit court of appeals, lacking jurisdiction to adjudicate the question 

of the rights of ultimate consumers in a fund paid into court during litigation 

over a rate reduction order of the Federal Power Commission, should order 
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that the fund be held for a reasonable time to permit interested persons to 
litigate the question of consumers’ rights under state law, where the fund 
is claimed by a wholesale customer of the pipe-line company whose rates 
were in controversy and by ultimate consumers, p. 85. 


(Brack, MurpHy, RutTLepce, and Douctas, JJ., dissent.) 


APPEARANCES: Perry M. Chad- 
wick, of Chicago, Illinois, argued the 
cause for petitioner; Charles V. 
Shannon, of Washington, D. C., ar- 
gued the cause for respondent Fed- 
eral Power Commission; Matthew 
Westrate, of Muscatine, Iowa, sub- 
mitted the cause for respondent City 
of Muscatine, Iowa; Elmer E. John- 
son, submitted the cause, pro se, and 
for other users of natural gas in the 
town of Greenfield, Iowa, et al. 


Mr. Justice Roperts delivered the 
opinion of the court: We are con- 
cerned in this case with the nature and 
extent of the powers of a Federal court 
sitting to review an order of the Fed- 
eral Power Commission. 

The decision of the court below de- 
nied the petitioner’s application for 
payment to it of a fund of some 
$25,000 deposited in court, and di- 
rected its payment to persons not 
privies to the transaction which cre- 
ated the fund. A detailed recitation 
of events is required to show how the 
question arises. 

The Federal Power Commission 
(hereinafter called Commission), pro- 
ceeding under the Natural Gas Act,} 
entered an order against the Natural 
Gas Pipeline Company of America 
(hereinafter called Pipeline) requiring 
it to cut its rates on natural gas to 
effect an annual reduction in revenue 
of not less than $3,750,000, effective 
September 1, 1940. 


The petitioner, Central States Elec- 
tric Company (hereinafter sometimes 
called Central), an Iowa corporation 
doing a public utility business in that 
state and elsewhere, purchased gas at 
wholesale from Pipeline and distribut- 
ed it in Iowa. 


Pipeline sought a review of the 
Commission’s action by the circuit 
court of appeals (1941) 38 PUR 
(NS) 257, 120 F(2d) 625. The 
court set aside the order but, on cer- 
tiorari, we reversed and sustained it. 
At the inception of the case Pipeline 
had petitioned for a temporary stay 
and the court below had granted a stay 
on condition that a bond be filed to 
secure the refund to purchasers at 
wholesale of the amounts respectively 
due them if the court should sustain 
the reduction of rates ordered by the 
Commission. On the dissolution of 
the temporary stay another was en- 
tered to continue until the further or- 
der of the court, conditioned that Pipe- 
line should enter a second bond in the 
same terms. This was done. 


When this court rendered its judg- 
ment sustaining the rate order Pipeline 
became liable to make refunds in ac- 
cordance with the bond. The court be- 
low [(1942) 45 PUR(NS) 469, 128 
F(2d) 481] prior to the payment of 
the amount due under the bond, filed 
an opinion holding that it was its duty 
to take exclusive control over the re- 
fund when made and to determine the 
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rights of all claimants in the fund, and 
made an order enjoining claimants to 
the fund from further proceeding in 
any other court. This action was pur- 
suant to a petition of Pipeline showing 
that suits were being filed against it in 
other courts by the ultimate consum- 
ers of the gas sold by Pipeline to the 
local distributing companies and alleg- 
ing that unless the court retained ju- 
risdiction of the fund -Pipeline would 
be subjected to numerous similar 
suits. Illinois Commerce Commission, 
in an answer, stated that the rates 
charged by distributing companies in 
Illinois were fixed by it and reflected 
the prices paid by distributors to Pipe- 
line and that the refund, representing 
excessive rates paid by distributors, 
had been collected from the ultimate 
consumers and was equitably due 
them. The Illinois local distributors 
then before the court agreed that the 
refund should be ratably paid to the 
ultimate consumers. 

Central was not a party to the pro- 
ceeding in the circuit court of appeals, 
but, on June 29, 1942, it sent a letter 
to the clerk, in response to one from 
him, asserting that the portion of the 
refund representing excessive rates 
paid by Central during the refund 
period should be repaid to it and not 
to the ultimate consumers. June 30, 
1942, 50 PUR(NS) 430, 134 F(2d) 
263, the court rendered an opinion in 
which it discussed the relative rights 
and interests of local distributors and 
ultimate consumers. The court found 
that, since the rates charged to local 
consumers included the excess charges 
paid by distributors to Pipeline, the 
ultimate consumers were in equity en- 
titled to receive the refund. July 1, 
1942, Pipeline paid into court a sum 


representing that portion of the rates 
paid to it in excess of the rate permit- 
ted by the Commission’s order. The 
court thereupon entered an order to 
show cause, which specified the refund 
period, determined that the amount 
paid into court was the property of 
the ultimate consumers, and allocated 
the fund to the customers of the local 
distributors, including Central’s cus- 
tomers (to whom there was allocated 
$25,708.54), reserved jurisdiction of 
the fund for the protection of all per- 
sons having rights therein, and direct- 
ed all claimants to the fund to show 
cause why the order should not be 
binding on them. Later the court en- 
tered an order in which it found that 
Central had raised an issue concern- 
ing the relative rights of itself and its 
customers to the amount in question. 
Central, which, as we have said, had 
not become a party to the proceed- 
ings, then filed a petition in interven- 
tion praying that the sum be paid to 
it, and leave to intervene was granted. 
Central’s petition set forth that it pur- 
chased natural gas from Pipeline dur- 
ing the refund period, pursuant to a 
contract; that the sum in question 
represented amounts paid by Central 


‘during the refund period in excess of 


the rates fixed by the Commission’s 
order ; that Central sold more than 81 
per cent of the gas in question with- 
out profit to lowa Electric Company, 
which resold the same to some 2,400 
consumers in Muscatine, Iowa, and 
that Central sold the balance directly 
to some 320 consumers in Greenfield, 
Iowa, 597 in Knoxville, Iowa, and 
366 in Pella, Iowa; that less than 12} 
per cent of the gas sold in Knoxville 
and Pella was natural gas; that Iowa 
Electric Company had transferred all 
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its rights in and to the fund to Cen- 
tral for the purpose of these proceed- 
. ings; that, by the law of Iowa, the 
power to fix rates for gas service is 
vested in its municipalities, and the 
utility rates in that state are not regu- 
lated by any state agency or commis- 
sion ; that rates to consumers had been 
voluntarily reduced to meet competi- 
tive conditions and that such rates had 
been approved by resolution of the 
council of Muscatine; and that, due to 
conditions in the communities serv- 
iced, the rates charged consumers were 
insufficient to produce a fair return. 
Thereafter the court entered an or- 
der directing that the attorney general 
of Iowa and the purchasers of gas 
from Central, and their respective mu- 
nicipal representatives in Muscatine 
and Greenfield, be notified of Central’s 
claim to the fund and that they show 
cause why the relief sought by Central 


should not be granted. No such order 
was made with respect to consumers 
in Knoxville and Pella nor to any of- 


ficials of those cities. The city of 
Muscatine and the mayor of Green- 
field, purporting to represent the con- 
sumers in those cities, filed separate 
pleadings in which they asserted that 
the fund in question belonged to the 
consumers. 

The court, without hearing evi- 
dence, denied the relief prayed by Cen- 
tral by an order which was stated to 
be “without prejudice” to Central’s 
“making claim of adjustment with the 
cities of Muscatine, Greenfield, Knox- 
ville, and Pella or with the 
consumers of gas furnished by it in 
said cities.” The reason stated for 
making the order was that the court 
was without jurisdiction to hear Cen- 
tral’s claim since it involved a determi- 
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nation of “the reasonableness of peti- 
tioner’s rates” and further since the 
court had previously ruled that the 
refund belonged to the ultimate con- 
sumers. In a separate order entered 
the same day the court directed pay- 
ment of the sum in question to the 
treasurers of the several cities in speci- 
fied amounts. It fixed the amount al- 
located to Muscatine at 81 per cent 
of the fund, apparently relying upon 
the allegation of the petition that more 
than 81 per cent of the gas purchased 
from Pipeline was delivered to con- 
sumers in that city. It apparently 
failed to give consideration to the al- 
legation that less than 124 per cent of 
the gas sold in Knoxville and Pella 
was natural gas. The order recited 
that the fund belonged to the ultimate 
consumers and that the court desired 
to pay it at the earliest possible time 
to “such parties as are entitled to the 
same, and to permit of a determina- 
tion of said rights by a court or 
body having jurisdiction thereof.” 
Thereafter Central filed a supple- 
mental petition setting forth that, ex- 
cept for the stay order, Central would 
have retained the sum in question; 
that Central was the only party in 
privity with Pipeline and was, there- 
fore, entitled to the benefit of the 
rate reduction, and that the bond 
filed pursuant to the court’s or- 
der called for payment of the refund 
to purchasers at wholesale, one of 
whom was Central. It further at- 
tacked the jurisdiction of the court to 
award the sum to Central’s ultimate 
consumers since such an award 
amounted to a retroactive reduction 
of local rates to which the Natural Gas 
Act, by express terms, did not apply, 
and, finally, asserted that the court 
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ought not to make the award based on 
a conclusion of fact unsupported by 
any evidence that the burden of the 
excessive rates had been passed on to 
the consumers whereas the court, at 
the same time, disclaimed jurisdiction 
to determine the reasonableness of 
local rates and, therefore, refused to 
hear evidence of Central’s equitable 
right to the fund. Muscatine and the 
mayor of Greenfield responded. The 
court denied the petition without hear- 
ing or argument. 

[1] The court below was right in 
its view that as a Federal court it had 
no power, at least in the absence of 
Federal legislation purporting to con- 
fer such power upon it, to fix or ad- 
just Central’s rates, that being a leg- 
islative function of the state of Iowa. 
This would be so where the fund in 
dispute came into its possession in a 
proceeding to enjoin the operation of 
and 


an order affecting state rates,° 
must be equally true where the pro- 
ceeding was one to enjoin collection 


of a rate for interstate service. -This, 
because the court below had no power 
as a court of equity to fix rates, and 
as a Federal court had no power to 
adjudicate a matter within the legis- 
lative competence of Iowa. The court 
below so held in this case, and has 
dealt with the matter more fully and 
to the same effect in another.* 

[2] The Natural Gas Act clearly 
discloses that, though its purpose may 
have been to protect the ultimate con- 


sumer at retail, the means adopted was 
limited to the regulation of sales in 
interstate commerce at wholesale, leav- 
ing to the states the function of regu- 
lating the intrastate distribution and 
sale of the commodity. That Con- 
gress intended to leave intrastate 
transactions to state regulation is 
clear, not only from the language of 
the act,’ but from the exceptionally 
explicit legislative record,® and from 
this court’s decisions.” 

The showing made by the petition- 
er’s pleadings, and not denied, is that 
in Iowa rates are set by municipal 
ordinance ; that the rates collected from 
consumers during the refund period 
were the lawful rates, so fixed; and 
that the sums impounded were de- 
ducted from the payments to Pipeline 
by Central out of its own funds. The 
only reply made by the municipal au- 
thorities is that the fund belongs to 
the ultimate consumers. Whether this 
is so, whether under Iowa law repara- 
tion may be demanded for sums paid 
by consumers under a standing rate, 
we do not know. Nor do we know 
who are proper parties under Iowa law 
to any proceeding to determine the 
relative rights of petitioner and its 
customers. Certainly these are ques- 
tions of Iowa, not of Federal law. 

[3, 4] We are of opinion that the 
court below lacked jurisdiction to ad- 
judicate the question of the consumers’ 
rights in the fund in dispute. United 
States v. Morgan (1939) 307 US 





8 Central Kentucky Nat. Gas Co. v. Ken- 
tucky R. Commission (1933) 290 US 264, 271, 
BF: 78 L ed 307, 3 PUR(NS) 384, 54 $ Ct 


4 Natural Gas Pipeline Co. v. Federal Pow- 
er wa (1944) 55 PUR(NS) 392, 141 


F 
PQ? e. gg 268 , 15 USCA § 717(a) 8) 3 $ 
§ 5(a), 15 CA 2 "717d(a) ; § 13, 15 USC 

§ 7171; § 14a, 15 USCA § 717m(a) ; § tee 


15 USCA § 717n(a); § 17(a), 15 USCA 
§ 717(p). 

6H. R. No. 709, 75th Cong. Ist Sess. pp 1-3. 

7 Ohio Pub. Utilities Commission v. United 
Fuel Gas Co. (1943) 317 US 456, 467, 87 L 
ed 396, 46 PUR(NS) 257, 63 S Ct 369; 
Federal Power Commission v. Hope Nat. Gas 
Co. (1944) 320 US 591, 609, 610, 88 L ed 333, 
51 PUR(NS) 193, 64 S Ct 281. 
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183, 83 L ed 1211, 29 PUR(NS) 
47, 59 S Ct 795, on which the re- 
spondents rely, is obviously distin- 
guishable. There the fund impounded 
was part of the charges paid to the 
stockyard merchants by persons who 
had been charged the rates found by 
the Secretary of Agriculture to be ex- 
cessive. Here, since the fund repre- 
sents a portion of sums paid by Cen- 
tral to Pipeline out of Central’s funds 
and pursuant to contract with Pipe- 
line, the Morgan Case would be au- 
thority for repayment to Central. 
This is true also of Inland Steel Co. 
v. United States (1939) 306 US 153, 
83 L ed 557, 59 S Ct 415. More- 
over, if Central had paid Pipeline the 
excessive rates, the latter could not 
have defended a suit by Central to 
recover the excess on the ground that 
Central had passed on the burden to 
its customers.® 

The ultimate consumers’ rights be- 
ing such as the law of Iowa affords, 
there is no reason for the payment of 
the fund to municipalities or municipal 
officers under a quasi trust for those 
found ultimately entitled, thus placing 
the burden on Central to pursue the 
cities or their officers for its recovery. 
An order to this effect is certainly not 
within the court’s jurisdiction as a 
Federal court of equity. The most the 
court below should do, in view of the 
apparent controversy as to the con- 
sumers’ right to a refund of rates 
heretofore paid to Central, is to order 
that the fund be held for a reasonable 
time to permit interested persons to 
litigate the issue in a tribunal having 
jurisdiction, the order to be condi- 


tioned that if such litigation is not in- 
stituted within a reasonable time, and 
prosecuted to final adjudication, the 
fund shall be paid over to Central, and 
that if it be adjudged, as a result of 
such litigation that Central is indebted 
to its consumers because of the reduc- 
tion of wholesale rates in this proceed- 
ing, further application may be made 
to the court as to its disposition. 
The judgment is reversed and the 
cause remanded for further proceed- 
ings in conformity to this opinion. 
So ordered. 


Buack, J., dissenting: The pri- 
mary purpose of Congress in passing 
the Natural Gas Act was to protect 
ultimate consumers of gas from exces- 
sive prices. Federal Power Commis- 
sion v. Hope Nat. Gas Co. (1944) 320 
US 591, 610, 612, 88 L ed 333, 51 
PUR(NS) 193, 64 S Ct 281. The 
court’s decision today defeats that Con- 
gressional purpose, for under its inter- 
pretation of the act the petitioner, a 
retail gas distributor, is awarded a 
windfall,’ at the expense of the very 
consumers the act was designed to pro- 
tect. 

On September 23, 1938, a petition 
praying for reduction of the wholesale 
gas rates of the Natural Gas Pipeline 
Company was filed with the Federal 


‘Power Commission. July 23, 1940, 2 


Fed PC 218, 35 PUR(NS) 41, the 
Commission ordered the company to 
make reductions in its future rates. 
The circuit court of appeals, upon the 
company’s petition, then granted a stay 
pending litigation. Later, it stayed 
enforcement of the order. (1941) 38 





8 Southern P. Co. v. Darnell-Taenzer Lum- 
ber Co. 245 US 531, 62 L ed 451, PUR1918B 
598, 38 S Ct 186. 

1The court below refused to construe the 
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Natural Gas Act so as to make this petitioner 
“the beneficiary of a windfall, to which it 
intends to hold on, once it can get possession 
Of it." 
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PUR(NS) 257, 120 F(2d) 625. As 
a condition of its stay, the circuit court 
of appeals required the company to ex- 
ecute a million dollar bond running to 
the Federal Power Commission and 
the IHinois Commerce Commission. 
On March 16, 1942, this court reversed 
the cause and sustained the Commis- 
sion’s order. 315 US 575, 86 L ed 
1037, 42 PUR(NS) 129, 62 S Ct 
736. 

Subsequently, $6,377,913.57 was 
paid into the court by the Pipeline 
Company, this being the amount it 
had collected, pending the litigation, 
from Illinois, Nebraska, and Iowa gas 
distributing companies, in excess of 
the rates fixed by the Commission. 

The Pipeline Company, and all of 
the distributing companies except pe- 
tioner here and one small company in 
Nebraska,* acquiesced in the holding of 
the court below that the funds thus im- 
pounded properly belonged to the ulti- 
mate consumers, and should be refund- 
ed to them. All of this amount $6,- 
377,913.57, except for the $25,708.54 
now ordered by this court to be paid 
to the petitioner, has been distributed 
to the ultimate consumers.* 

The court holds that the disposition 
of such funds must be made in accord- 
ance with state law and that the cir- 
cuit court of appeals was without ju- 


risdiction to dispose of them as it did. 
Until today, this court seems never to 
have doubted that “it is a power ‘in- 
herent in every court of justice so long 
as it retains control of the subject mat- 
ter and of the parties, to correct that 
which has been wrongfully done by 
virtue of its process.’” United States 
v. Morgan (1939) 307 US 183, 197, 
83 L ed 1211, 29 PUR(NS) 47, 56, 
59S Ct 795. Here, consumers of gas 
have been injured by a Federal court 
order staying the Federal Power Com- 
mission’s 1940 rate cut. In 1942, this 
court sustained the Commission’s or- 
der. 315 US 575, 86 L ed 1037, 42 
PUR(NS) 129, 145, 62 S Ct 736. 
At that time, the Pipeline Company 
contended before this court that if the 
Commission’s rate order should be sus- 
tained, the fund accumulated as a re- 
sult of the stay should be retained by 
it, and should not be turned over to 
the distributing companies because 
“the purpose of the rate regulation 
is the protection of consumers and 
; will not be effectuated by 
refunds to wholesalers’ of their 
“profits for past business.” Upon 
our remand of the cause for fur- 
ther proceedings, the Pipeline Com- 
pany petitioned the court below to take 
jurisdiction of the excess funds. That 
court held, in impounding the fund 





® This company subsequently settled with its 
consumers by turning over to them approxi- 
so 70 per cent of the funds allocable to its 
purcha: 

June “30, 1942, 50 PUR(NS) 430, 134 F 
(2d) 263, after a notice had been issued to 
petitioner Central, the court held that all re- 
funds “belong to the consumers, for whose 
benefit these proceedings were instituted.” 
Central did not actually intervene until four- 
teen months later. With reference to this de- 
lay of Central’s, the court below said in its 
June 30, 1942, order that : “Nebraska City 
and all other utilities stood by and accepted 
the situation as it was tendered by the plead- 
ings and the parties. Now one or two of these 


utilities located where no state supervisory 
commission exists, are endeavoring to seize 
the fruits of the litigation brought for the 
consumers and retain the money for their own 
individual gain. It would be a gross travesty 
upon the proceedings, if they were to succeed. 
With their efforts in this respect, we have no 
sympathy.” (50 PUR(NS) at p 433). With- 
out going into a narration of what later oc- 
curred I am of opinion that the court right- 
fully denied Central’s intervention on the 
ground that it had long since decided the 
question. The importance of the rule an- 
nounced by the court, however, prompts me 
to discuss it. 
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here involved, that since it was author- 
ized by § 19(b) and (c) of the act, 15 
USCA § 717r(b), (c), to issue a stay 
pending review of the Commission’s 
rate order, it had a mandatory obli- 
gation as a court of equity “to deter- 
mine to whom and in what amounts 
the distribution shall be made.” This 
holding was in accord with “the gov- 
erning principle that it is the duty of 
a court of equity granting injunctive 
relief to do so upon conditions that will 
protect all—including the public— 
whose interests the injunction may af- 
fect.” Inland Steel Co. v. United 
States (1939) 306 US 153, 157, 83 L 
ed 557, 59 S Ct 415. 

The injury to the consumers here 
did not stem from state law or the ac- 
tion of a state court; it was the direct 
result of stay orders made by a Fed- 
eral court. These orders, which per- 


mitted the Pipeline Company to con- 
tinue to charge rates which the Com- 
mission had determined to be exces- 
sive, to the detriment of ultimate con- 
sumers, were issued under the provi- 


sions of the Natural Gas Act. The in- 
juries here were therefore occasioned 
by the application of Federal law in a 
Federal court and raised Federal, and 
not state law questions. For a Feder- 
al court to remedy this injury by af- 
fording that protection to consumers 
which the act contemplated, cannot, in 
my judgment, be said to amount to a 
regulation of local gas rates. 

The Natural Gas Act contemplates 
that Federal reduction of wholesale gas 
rates to distributors will be reflected in 
reduction of retail rates to the ultimate 
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consumers. Information before the 
Congress when it passed the Natural 
Gas Act showed that a large percent- 
age of the retail cost of gas was at- 
tributable to the wholesale cost. 
Thus, the wholesale cost is a critical 
element in a state proceeding to regu- 
late retail cost. An effective order of 
the Federal Power Commission reduc- 
ing wholesale costs affords local con- 
sumers a basis for a corresponding re- 
tail reduction. But a Federal rate re- 
duction order cannot be utilized before 
state regulatory agencies where the 
Federal reduction order has _ been 
stayed by a Federal court. Thus, dur- 
ing the three years that the Power 
Commission’s rate reduction was held 
in abeyance pursuant to the stay or- 
ders, the Iowa consumers were de- 
prived of the opportunity to obtain a 
reduction of their rates from the local 
regulatory agencies. The city of Mus- 
catine, Iowa, promptly passed an ordi- 
nance reducing local gas rates after va- 
cation of the orders staying enforce- 
ment of the Power Commission’s rate 
reduction. 

Ultimate consumers can secure ben- 
efits from a Federal rate reduction in 
two ways: (1) by using the order to 
get reduced rates before their local 
regulatory bodies; (2) by the im- 
pounding of funds for their benefit if 
a judicial stay of the Federal reduction 
order is granted. The stay deprived 
these local consumers of a chance to 
use the Commission’s order to obtain 
a local rate reduction. The holding of 
this court partially, if not completely, 
deprives them of the benefits of the im- 





4See Final Report of the Federal Trade 
Commission to the Senate, Sen. Doc. 92, Part 
84-A, 70th Cong. Ist Sess. pp 611, 612; Cong. 
Record, 75th Cong. Ist Sess vol. 81, pp 6723, 
6725, 6728; Hearings before the House Com- 


57 PUR(NS) 


mittee on Interstate & Foreign Commerce, 
75th Cong. Ist Sess. on H. R. 4008, pp 27, 38, 
39, 56, 57; Hearing on H. R. 11662, House 
Subcommittee on Interstate & Foreign Com- 
merce, 74th Cong. 2d Sess. pp 25, 34, 35, 81. 
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pounded funds. Cf. First National 
Bank v. Flershem (1934) 290 US 
504, 520, 78 L ed 465, 54 S Ct 298, 90 
ALR 391. 

To deny petitioner distributing com- 
pany a refund of the impounded mon- 
eys would impose no deprivation upon 
it. Petitioner’s local rates were fixed 
by a Muscatine city ordinance, to 
which rates the petitioner alleges it 
voluntarily agreed. That schedule of 
rates, petitioner argues, was “‘presump- 
tively reasonable.”® Petitioner admits 
that Iowa law requires the wholesale 
cost of gas to be one of the factors con- 
sidered in determining the reasonable- 
ness of rates.® The petitioner’s rates 


must therefore be considered reason- 
able on the basis of the old wholesale 
price of gas, and any increment above 
those rates is a “windfall.” 
Furthermore, the petitioner says it 


was free under Iowa law to attack the 
rates at any time as too low. This, it 
never did. Instead, it refrained from 
doing so until this court had sustained 
the Commission’s order reducing 
wholesale rates, and until the circuit 
court of appeals had adjudged that the 
moneys belonged to the consumers. 
Not until then did it file its interven- 
tion claim for the impounded funds. 


The reason for this delay is not difficult 
to find. Petitioner, in arguing here 
that it should get this impounded fund, 
asserts that under Iowa law “munici- 
palities may only fix rates prospective- 
ly.” Iowa cases cited by the petition- 
er’ seem to give some support to this 
contention, especially when considered 
with decisions of this court dealing 
with analogous statutory situations.® 
I am therefore unable to see much 
likelihood of these consumers obtain- 
ing relief in the Iowa state courts for 
the injury they have suffered as a re- 
sult of the Federal court’s action in 
granting a stay of the Federal Power 
Commission’s order. 

If my previous analysis is correct, 
the rule announced by the court today 
means simply this: So long as litiga- 
tion can be kept pending in the courts 
as to the validity of a Federal Power 
Commission rate reduction order, the 
benefits of the Natural Gas Act will be 
suspended as to ultimate consumers, 
and will be largely, if not exclusively, 
restricted to retail distributors.® 
Thus, by a strange quirk of statutory 
construction, the effort of Congress to 
protect consumers from excessive rates 
is transformed, where litigation is 
pending, into an act which exploits 





5 Petitioner Send in support of its argument, 
Iowa R. ight Co. v. Jones Auto Co. 
(1917) 182 Iowa 982, 1644 NW 780; Wil- 
liams v. Iowa Falls Electric Co. 185 Iowa 
493, PUR1919C 501, 170 NW 815; Knotts 
v. Nollen (1928) 206 Iowa 21, 218 NW 563; 
Mapleton. v. Iowa Pub. Service Co. (1929) 
209 Iowa 400, 223 NW 476. 

6 See Cedar Rapids Gas Light Co. v. Cedar 
Rapids (1909) 144 Iowa 426, 120 NW 966, 
48 LRA(NS) 1025, Mgt 91912) 223 US 655, 
56 L ed 594, 32 SC 

7 See note 5, auek 

8 Cf. Ohio Pub. Utilities Commission v. 
Mere Fuel Gas Co. (1943) 317 US 456, 87 

L ed 396, 46 PUR(NS) 257, 63 z Ct 369; 
Madr ng Grocery Co. v. Atchison, T & S. 

S See aee? "Seq US 370, 389, 76 L ed 348, 
t 


8 When a rate schedule embodying a pro- 
posed increase in wholesale rates becomes 
effective, pending a determination by the Com- 
mission of the reasonableness of such in- 
crease, the Commission is authorized to re- 
quire —— guaranties by § 4(a) of the 
act. he Commission may require the nat- 
ural fo companies “ to furnish a 
bond, to be approved by the Commission, to 
refund any amounts ordered by the Commis- 
sion, to keep accurate accounts in detail of 
all amounts received by reason of such in- 
crease, specifying by whom and in whose be- 
half such amounts were paid. .” This 
would appear to be broad enough to protect 
consumers where the amounts were paid in 
their behalf. Surely the act gives no less 
power to a court. 
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consumers and unjustly enriches dis- 
tributing companies. This company 
has already received a reasonable com- 
pensation for its services. It is entitled 
to no more under Iowa or Federal 
law. 


Mr. Justice Murphy and Mr. Justice 
Rutledge concur in this dissent. 


Douctas, J., dissenting: I think 
that the claims to the fund in posses- 
sion of the court below are to be de- 
termined by state law. The Federal 
Power Commission has no authority 
to determine the rates which petitioner 
may charge in these Iowa cities. Un- 
der the Natural Gas Act that is for 
Iowa and Iowa alone to determine. 
Ohio Pub. Utilities Commission v. 
United Fuel Gas Co. supra, 317 US 
at p 467; Federal Power Commission 
v. Hope Nat. Gas Co (1944) 320 US 
591, 610, 88 L ed 333, 51 PUR(NS) 
193, 64S Ct 281. In that respect this 
case differs markedly from United 
States v. Morgan (1939) 307 US 183, 
83 L ed 1211, 29 PUR(NS) 47, 59 
S Ct 795. If there had been no stay 
order entered and the interstate rate 
from the Pipeline Company to peti- 
tioner had been reduced when the Fed- 
eral Power Commission entered its 
order, it still would have taken action 
by the local authorities to reduce the 
rates in these Iowa cities. 

But the Federal court which has 


this fund has considerable discretion 
in its management. United States vy, 
Morgan, supra. I fail to see how it 
abused its discretion in handing the 
fund over to the local officials. It is 
only fair to assume that a reduction in 
the interstate rate would have been 
followed by a reduction in local rates.! 
That indeed was the primary objec- 
tive of the Natural Gas Act. Federal 
Power Commission v. Hope Nat. Gas 
Co. supra. We are pointed to no pro- 
vision of local law which raises any 
substantial question concerning the 
power of the local authorities to make 
a readjustment of rates through the 
distribution of funds impounded un- 
der a stay order.* And the claim of 
petitioner that local law would pre- 
vent a reduction in its rates for the 
period while the stay order was in ef- 
fect is far too vague to acquire the dig- 
nity of a substantial question.’ He who 
maintains that position has the dis- 
tinct burden of overcoming the pre- 
sumption that as a matter of local law 
the consumers were entitled to the ben- 
efits of this rate reduction. Petition- 
er fails to carry that burden. The 
record is void of any credible evidence 
that a reduction in the interstate rate 
would not have warranted a reduction 
in local rates. 

Petitioner is adequately protected by 
the decree entered by the court below. 
That court did not undertake finally 
to determine the rights of the parties in 





1The city of Muscatine did in fact reduce 
the rates after the stay order had been va- 
cated. 

2 Petitioner asserts, and I assume, that un- 
der the Iowa law rates can be made only 
prospectively. But it appears from Williams 
v. Iowa Falls Electric Co. 185 Iowa 493, 
500, PUR1919C 501, 170 NW 815, that the 
Iowa courts under their “balance of conven- 
ience” rule will impound alleged excessive 
amounts collected by a utility company pend- 
ing the outcome of rate litigation so as to 


57 PUR(NS) 


protect the rights both of the utility and the 
consumers. If the rate increase is ultimately 
disallowed, the impounded funds will be re- 
turned to the customers; otherwise they will 
be turned over to the company. We are 
pointed to no authority which suggests that 
Iowa would not sanction the use of such a 
method of readjustment under the circum- 
stances of this case. 5 

3So far as appears the rates which peti- 
tioner was charging during the period of the 
stay order had been voluntarily proposed by it. 
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the fund. It has turned the fund over 
to respondents without prejudice to 
petitioner’s rights in it. Those rights 
are determinable under Iowa law. 
That procedure does not preclude peti- 
tioner from its day in an Iowa court 


if its claim to the fund turns out to be 
less frivolous and more substantial 
than it appears to be. I think the court 
below selected the most equitable and 
just method of rectifying the injury 
done by its stay order. 





CALIFORNIA RAILROAD COMMISSION 


Re Coast Counties Gas & Electric Company 


Decision No. 37336, Case No. 4738 
September 13, 1944 


NVESTIGATION of rates of gas and electric company; refiling 
of rate schedules providing for temporary discount on all 
bills exceeding minimum charge ordered. 


Depreciation, § 41 — Sinking-fund reserve — Interest rate. 


1. A gas and electric company properly accrued its annual depreciation on 
a 5 per cent sinking-fund basis rather than on a 6 per cent sinking-fund 


basis, p. 93. 


Return, § 83 — Reasonableness — Gas and electric company. 
2. A gas and electric company’s over-all system return of 6.56 per cent was 


deemed excessive, p. 93. 


Rates, § 257 — Adjustments during war. 


3. In reducing rates of a gas and electric company, the Commission applied 
a discount form of rate effective for the duration of the war plus six months, 
subject to adjustment as warranted by future conditions, and intended to 
produce an indicated net revenue while in effect, and it reserved the right 
to establish other reasonable rates at any time after a hearing, p. 94. 


Rates, § 181.1 — Adjustments during war — Effect of Federal tax laws. 
Criticism, in dissenting opinion, of large rate reduction during a war period, 
reflecting the effect of Federal tax laws, and statement that the objective 
should be rate stability and not wide rate fluctuations, p. 95. 


(RowELL, Commissioner, dissents.) 


APPEARANCES: Felix T. Smith, 
for Coast Counties Gas and Electric 
Company; J. J. Deuel, for California 
Farm Bureau Federation; W. D. 
MacKay, for C. B. Gentry; Ralph H. 
Wight, City Attorney, for the city of 
Martinez. 


SACHSE, Commissioner: This is an 
investigation upon the Commission’s 
own motion into the reasonableness 
of the rates charged by the Coast 
Counties Gas and Electric Company 
in the service of gas and electricity. 

A public hearing was held in the 
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courtroom of the Commission at San 
Francisco, California, on Wednesday, 
August 30, 1944, at which time and 
place evidence was taken and the mat- 
ter was submitted for decision. 

The Coast Counties Gas and Elec- 
tric Company distributes electric ener- 
gy, natural gas, butane-air gas, and 
water in several separate areas of Cali- 
fornia. Electric service is rendered 
in the company’s Southern Division, 
comprising all or parts of Santa Cruz, 
Monterey, Santa Clara, and San Be- 
nito counties. In this area approxi- 
mately 28,000 customers are served 
and in 1943 their use approximated 
77,360,000 kilowatt hours, for which 
the company received somewhat over 
$1,800,000 in gross revenue. Of these 
customers approximately 93 per cent 
were classified as domestic and com- 
mercial and accounted for 59 per cent 
of the revenue. Of the remaining 
service general power accounts for 
about 20 per cent and agricultural 
service for approximately 17 per cent. 
Revenue from street lighting and other 
miscellaneous sources is about 4 per 
cent of the total. 

Natural gas service is likewise ren- 
dered in the Southern Division and, 


in addition, limited service is supplied 
in the Valley Division covering parts 
of Merced county, The company’s 
largest gas business is in its Contra 
Costa Division. Industrial gas sales 
in this division were very sharply in- 
creased when the Coast Counties Gas 
and Electric Company took over the 
business of the Coast Natural Gas 
Company in September, 1942 (De- 
cision No. 35669). Approximately 
9 per cent of the total domestic and 
commercial revenue is received in the 
West Side Gas Division, in the coun- 
ties of Kern and Kings. The respond- 
ent utility likewise serves butane gas 
in the Northern and Imperial Divi- 
sions, which accounts for less than 6 
per cent of its general gas revenue. 
Of the total gas revenue for 1943 51 
per cent was received from general 
domestic and commercial service, 10 
per cent from other firm service, and 
the balance, or 39 per cent, was from 
so-called surplus gas sales. 

Evidence as to the probable results 
of operations for the year 1944 was 
presented by Roy A. Wehe, assistant 
director of the Commission’s utility 
department, and is summarized as fol- 
lows: 
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Electric Gas Water Total All 
Department Department Department Departments 
$1,974,639 $44,006 ,604,8 

1,055,874 29,934 4,423,269 
109,594 2,764 218,075 
161,975 1,534 296,415 


shar; 
Operating Revenues cath 
Operating and Maintenance Expenses latte 
Depreciation—5% Sinking Fund .... 
Taxes Other than Federal Income .. 


132,906 





Subtotal Expenses before Fed- 
eral Taxes , 
Net Revenue before Federal Income 
Taxes 
Federal Income Tax: 
Normal and Surtax 
Excess Profits Tax 


3,576,084 
$1,010,140 


134,910 
373,102 


508,012 


34,232 
$9,774 
2,500 


4,937,759 
$1,667,110 


307,406 
399,894 


707,300 


26,792 
196,788 





Total Federal Income Tax .. 
Net Revenue for Return $502,128 $959,810 
Rate Base $7,423,577 $14,624,242 
Rate of Return 6.41% 6.76% 6.56% 


57 PUR(NS) 





RE COAST COUNTIES GAS & ELECTRIC COMPANY 


The record shows that our staff and 
that of the utility are in agreement in 
reference to the revenue and expense 
estimates. The rate base is developed 
by the company on the usual historical 
cost basis and is used for the purposes 
of this proceeding for comparison 
with earnings on a similar basis in 
prior years. No specific finding of a 
rate base for the operative property 
or of a specific reasonable rate of re- 
turn is made by us at this time. Such 
findings are left for future determina- 
tion, 

While a fairly complete record is in 
evidence as to the basis of the revenue 
and expense estimates, it is not be- 
lieved necessary to review these in 
detail. The gross revenue estimates 
for 1944 indicate for the electric de- 
partment an increase of nearly 8 per 
cent over the preceding year, and for 


the gas department an increase of 14 


per cent. Such increases must be 
looked upon as much more than nor- 
mal and reflect, in part, added growth 
in load due to war conditions. 

Operating expenses, other than de- 
preciation and taxes, show no changes 
other than would be expected because 
of the increase in sales. There is a 
sharp increase in taxes, while depre- 
ciation expense has been reduced. The 
latter change warrants further com- 
ment. 

[1] Coast Counties Gas and Elec- 
tric Company has, over a long period 


of years, accrued its annual deprecia- 
tion on the 6 per cent sinking-fund 
basis. This Commission has used the 
same basis in the making of rates. 
Due to improvements in both the de- 
sign and use of construction mate- 
rials, the apparent lessening in the ef- 
fects of inadequacy and from other 
causes, depreciable plant facilities last 
longer at the present time than has 
been the experience in earlier years.’ 
Heretofore both the Commission and 
the utility, in the sinking-fund method, 
have used a 6 per cent interest rate. 
Mr. Wehe testified that, in his opin- 
ion, a 5 per cent interest rate would 
be more appropriate at this time and 
the record shows that the estimates for 
depreciation in the above tabulation 
have been predicated on the 5 per cent 
sinking-fund method. These changes 
appear appropriate and are incorporat- 
ed in this decision. 

[2] It will be observed from the 
summary of operations above that the 
rate of earnings in the 1944 estimate 
varies from 6.41 per cent on the elec- 
tric department to 6.76* per cent on 
the gas department, with an over-all 
system return of 6.56 per cent on the 
indicated base. 

It is apparent from this earning 
statement that a substantial reduction 
in rates is justified. The record shows 
the Commission’s and the utility’s 
staffs to be in agreement that a reduc- 
tion in gross revenue amounting to 





1 Under date of August 28, 1944, the util- 
ity submitted by letter a proposed new sched- 
ule of lives of depreciable property groups 
by capital account classifications and segre- 
gated to the gas, electric, and water depart- 
ments. These schedules of lives were made 
a part of this record by reference and have 
been used in determining the 1944 estimate 
for depreciation. 

®The estimated earnings for the gas de- 
partment are 6.82 per cent for the Coast area, 


9.76 per cent for the West Side Division and 
5.21 per cent for the Butane Division, result- 
ing in an average of 6.76 per cent. This Com- 
mission has heretofore considered each of 
these three gas divisions more or less sepa- 
rately for rate purposes and it is not intended 
that the present opinion and order, issued dur- 
ing a war period and dealing with unusual 
circumstances, shall be considered as a change 
in its general rate-making policy. 
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$500,000, on an annual basis, is war- 
ranted at the present level of earnings. 
Exhibit No. 2, introduced at the hear- 
ing, is an estimate of the operating 


Estimated Gross Revenue .ccccccccccccceces 
Reduction—Proposed 


Estimated Gross Revenue after Reduction 
Estimated Total Operating - Maintenance Expenses 
Depreciation Annuity—5% S. 
Taxes Other than State Corporation and Federal Income .... 
State Corporation Franchise Tax 


Subtotal Expenses 
Net before Federal Income Tax 
Federal Income Tax: 
Normal and Surtax 
Excess Profits Tax 


Subtotal Federal Income Tax 
Net Revenue for Return 
Rate Base 
Rate of Return 

As to the manner of distribution of 
the half-million-dollar reduction, the 
record indicates that approximately 
$150,000 should be assigned to the 
electric department and the balance, or 
$350,000, to the gas department. 

[3] On the question of form of rate 
reduction and its allocation to classes 
of service, it was Mr. Wehe’s recom- 
mendation that, due to the recent large 
growth in revenues with the attend- 
ing uncertainties as to whether the 
present rate of earnings could be main- 
tained, a discount form of rate should 
be applied, with a provision permitting 
adjustments in such discount if condi- 
tions warranted in the future and that 
such a discount should be applied to 
the general service schedules of both 
the natural gas and the electric depart- 
ments, including the services to two 
large military establishments. The 
discount rates herein proposed, during 


results for the year 1944 before and 
after a $500,000 rate reduction.* The 
comparison is as follows: 


Before Reduction After Reduction 
$6,604,869 $6,604,869 
500,000 


$6,104,869 
$4,418,279 
218,075 
250,264 
29,321 


4,915,939 
$1,188,930 


303,219 


$4,423,269 
218,075 
250,264 
46,151 


4,937,759 
$1,667,110 


307,406 
399,894 


707,300 303,219 


$959,810 $885,711 

$14,624,242 $14,624,242 

6.56% 6.06% 
the period in which they are in effect, 
are intended to produce the net reve- 
nue after reduction indicated in Ex- 
hibit No. 2 and such discount rates 
will remain in effect for the duration 
of the war, plus six months. How- 
ever, notwithstanding the aforesaid 
plan of adjusting the discount rates, 
this Commission may at any time, on 
its own initiative and after full and 
proper hearing, set aside the order 
hereinafter made and establish such 
other rates as it may deem just and 

reasonable. 

An analysis of the customers’ sales 
record of the services involved indi- 
cates that for the electric department 
a flat discount of 15 per cent can be 
applied to all billings beyond the mini- 
mum charge for the domestic and com- 
mercial services and yield approxi- 
mately the $150,000 annual reduction. 
For the gas department a reduction 





8 The testimony accompanying this exhibit 
shows that, inasmuch as under the Federal 
Revenue Act no excess profit taxes will be 
payable by this utility above a rate of return 
of approximately 6 per cent, it follows that 
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after the $500,000 reduction the utility’s net 
taxable revenues fall below the excess profit 
bracket and no such taxes will be paid on the 
basis of the estimate in Exhibit No. 2. 
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RE COAST COUNTIES GAS & ELECTRIC COMPANY 


of 21 per cent beyond the minimum 
can be made on all natural gas general 
service tariffs, including special serv- 
ices to the military establishments, and 
yields the balance of the contemplated 
annual reduction of approximately 
$350,000. 

It is my view that the record not 
only clearly justifies the proposals 
herein reviewed, but that the some- 
what expedited procedure adopted in 
this case is fully warranted when the 
utility has declared its willingness to 
make a very substantial reduction in 
its rates, which can immediately be 
made effective for the benefit of its 
customers without the necessity of 
protracted rate case hearings. The 
unusual problems of this unprecedent- 
ed period and the difficulty of forecast- 
ing future economic conditions should 
not deter us from making the neces- 
sary and reasonable rate adjustments, 


upward or downward, that can be 


justified at this time. In this case 
these objectives appear to be fairly well 
accomplished through the proposed 
means of distributing a $500,000 an- 
nual rate reduction and this utility 
is to be commended for its cooperation. 
The following form of order is recom- 
mended. [Order omitted. ] 


ROWELL, Commissioner, dissent- 
ing: I regret that I cannot concur. 
One should hesitate, of course, to 
challenge the propriety of a rate re- 
duction to which the utility itself ap- 
pears to agree, and were this the usual 
type of rate reduction I would not do 
so. But this is not such a case. It is 
most unusual both in the procedure 
followed and in the results arrived at. 
The decision does not fully reveal these 
facts. The customers of the utility 


have a right to know just what is here 
being done. 

The Commission finds that the 
Coast Counties Gas and Electric Com- 
pany is annually charging $60,000 too 
much as a depreciation expense. After 
reflecting this deduction in operating 
expenses, it is found that the com- 
pany’s net revenue, in all its utility 
operations, will yield this year a return 
of 6.56 per cent upon a rate base of 
$14,624,242. A return of 6.06 per 
cent is deemed reasonable. Hence it 
is concluded that net revenues should 
be reduced by one-half of one per cent 
upon that rate base, or by exactly 
$73,121. After thus determining the 
reasonableness of net revenue, the 
Commission proceeds to fix as just and 
reasonable a schedule of rates which 
will produce this net result. But the 
rate cut actually made bears little rela- 
tion to the excess in net revenue the 
company is found to be enjoying. The 
cut in rates is approximately seven 
times that amount. Such a result 
would not in other times have been the 
consequence of a finding of too high 
net earnings by that amount. It is a 
consequence only of the peculiar Fed- 
eral tax laws now in effect. The util- 
ity’s net revenue will be reduced by 
only the nominal sum above stated, 
while the loss to the Federal Treasury 
will be nearly six times as much. 

The economics of the tax laws in 
relation to utility rates need not be 
dwelt upon here. All that need be 
pointed out here is that the customers 
of this particular utility are by this 
decision led to believe that just and 
reasonable rate exactions from them 
for the immediate future should total 
at least $500,000 less than the rates 
they are now charged, with a conse- 
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quent reduction of 21 per cent in their 
gas rates and 15 per cent in electric 
rates. This representation is made in 
spite of the findings made that the 
company’s present sales of gas and 
electricity are greatly augmented by 
war conditions. It is inferentially rec- 
ognized that such large gross sales can- 
not be permanent and that this artificial 
rate reduction cannot long continue. 
So the Commission makes the rate re- 
duction in the form of a discount rate, 
the discount to be reduced or with- 
drawn if the net revenue should at any 
time fall below the accepted amount 
which yields a 6.06 per cent return 
upon the rate base. 

The customers of this utility have 
not been advised of nor have they 
agreed to any such rate-fixing formula. 
From the mere pro forma nature of 
the hearing had in this proceeding, it 
is evident that the utility consumers 
had no fair opportunity to learn what 
the plan really is, nor to understand 
the factors which bring such a large 
rate reduction about. 

Without in any way challenging the 
right of this utility or others to pro- 
pose rate reductions in any amount 
deemed to be wise in the broad eco- 
nomic view, I consider it the right of 
consumers to know what the proposal 


really is and what the Commission’s 
reasoning processes are. In my view, 
it should be the objective of all to se- 
cure rate stability, not to promote wide 
rate fluctuations. Abnormal reduc- 
tions lead inevitably to abnormal in- 
creases. From the facts set forth in 
this decision it becomes evident that 
if the company’s gross sales should fall 
even to the level of the year 1943, its 
net revenue would be such as to com- 
pel a rate increase of even more than 
the amount of the reduction here made. 
What is more, that increase would 
fall wholly upon the remaining domes- 
tic and commercial consumers of the 
company and would not be shared by 
the war industries. Moreover, that 
increase undoubtedly will come at a 
time when customers are least able 
financially to bear it. The Commis- 
sion should be far more concerned in 


obtaining utility rate reductions at a 
time in the near future when reduc- 
tions will really aid in our postwar 
reconversion program. More impor- 
tant, it should strive to prevent rate 
increases that may then become immi- 


nent. It would be far wiser, in my 
view, to set up reserves against that 
contingency. In that way both utility 
and consumer interest can be fully safe- 
guarded. 
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RE MARKET STREET RAILWAY COMPANY 
CALIFORNIA RAILROAD COMMISSION 


Re Market Street Railway Company 


Decision No. 37350, Application No. 2632 
September 26, 1944 


PPLICATION for authority to sell operative properties and for 
A authority to enter into bank loan agreement in connection 
with the sale and to cease to engage in public utility business; 

authority granted. 


Security issues, § 41 — Demand note — Need for Commission authorization. 
1. Commission authorization is required for the issuance of a demand note 
by a public utility company to obtain money to pay in part its outstanding 
bond and note issues previously authorized by the Commission, since such 
payment constitutes a refunding of indebtedness, p. 99. 


Mortgages, § 2 — Jurisdiction of Commission — Nonoperating properties. 


2. The Commission has no jurisdiction over the mortgaging of nonoperative 
properties of a public utility, p. 99 


Commissions, § 38 — Companies subject to regulation — Discontinuance of utility 
business. 
3. The Commission does not have jurisdiction to determine what disposi- 
tion shall be made of the assets of a corporation after it is permitted to 
cease its public utility operations, p. 100. 


Municipal plants, § 21 — Acquisition of properties — Disposal of assets of sell- 
img company. 
4. The Commission has no authority to refuse approval of the acquisition 
of utility properties by a municipality merely because some dispute may 
arise between claimants to the assets of the continuing nonutility corpora- 
tion, p. 100. 

Security issues, § 44— Factors affecting authorization — Defrauding of creditors. 
5. A public utility should not be denied authority to issue a demand note 
secured by a transfer of the company’s assets to a municipality in order 
to acquire money to refund its outstanding bonds and notes on the ground 
that it is intended to hinder, delay, and defraud creditors of the company, 
where the note is given so that the company can pay its bonds and deliver 
its operative properties to the municipality free and clear of all encum- 
brances, where_the notes will be paid within a year and the collateral re- 
turned to the company, where the company is retaining a substantial sum 
of: money to meet current expenses, and where testimony shows that it is 
the intention of the company to pay all of its indebtedness and that no dis- 
solution of the corporation will be considered until its obligations are paid, 
p. 100. 

Consolidation, merger, and sale, § 19 — Transfer of street railway properties — 

Public interest. 
6. The transfer of the operative properties of a street railway company is 
in the public interest where it is the only means at hand for improving 
public transportation service in the area involved, p. 100. 
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Public utilities, § 33 — Termination of utility status — Disposal of properties. 


7. A public utility company ceases to be a public utility upon the sale of | 


its operative properties to a municipality, p. 101. 


APPEARANCES: Samuel Kahn, 
President, Market Street Railway 
Company and Cyril Appel, Attorney, 
for applicant; John J. O’Toole, City 
Attorney, Dion R. Holm, Counsel for 
Public Utilities Commission, and Paul 
Beck, Rate Engineer, for City and 
County of San Francisco; James C. 
Purcell, for Dennis A. Lang, et al., 
protestants; Robert Scott, for Divi- 
sion 1004 of Carmen’s Union. 


By the Commissron: In this appli- 
cation, Market Street Railway Com- 
pany, hereinafter referred to as the 
company, asks permission to sell and 
transfer all of its operative properties 
to the city and county of San Fran- 


cisco, hereinafter referred to as the 
city; to enter into a bank loan agree- 
ment, to make, execute, and deliver a 
promissory note, first mortgage, or 
deed of trust, chattel mortgage, col- 
lateral pledge agreement and assign- 
ment, securing the same, as in said 
bank loan agreement provided, or in 
the alternative, a disclaimer by the 
Railroad Commission of any jurisdic- 
tion over the execution of said bank 
loan agreement or the borrowing of 
moneys thereunder or the securing of 
the same as in said bank loan agree- 
ment provided ; and to cancel all tariffs 
of the company now in effect and on 
file with the Commission, effective 
September 29, 1944, at five o’clock 
A. M. Pacific War Time. 

At a special election held in the City 
and County of San Francisco on May 


16, 1944, a majority * of the qualified 
electors voting at such election voted 
to amend the charter of the city by 
adding thereto a new section, to wit: 
119.1, providing a plan for the pur- 
chase and acquisition of the operative 
properties of the company. The char- 
ter amendment was approved by the 
state legislature on June 7, 1944. 

On July 27, 1944, the board of di- 
rectors of the company adopted a 
resolution authorizing the sale of the 
company’s operative properties to the 
city for $7,500,000, payable as pro- 
vided in said charter amendment. On 
August 3, 1944, the holders * of more 
than two-thirds of the company’s out- 
standing stock approved and consented 
to the sale. 

A copy of said § 119.1 of the char- 
ter of the city, and a copy of the con- 
tract between the city and the com- 
pany are on file in this application as 
Exhibit “A” and Exhibit 1, respec 
tively. Exhibit 1 contains a descrip- 
tion of the properties which the com- 
pany has agreed to sell and transfer to 
the city. They comprise all of the 
properties used by the company i 
rendering transportation service. 

As stated, the city has agreed to pa 
$7,500,000 for the properties. Of 


this sum, $2,000,000 is to be paid con 
currently with the transfer of thd 


properties and $5,500,000 is to be paid 
out of the earnings of the combined 
railway operations, or otherwise as 


provided in said § 119.1 of the chartem, 





1 Votes in favor of amendment, 103,621; 
votes against amendment, 84,078 
2 At the stockholders’ meeting, the owners 
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of 232,533 shares of stock voted in favor 0 
the sale of the company’s properties, while thé 
holders of 4,867 shares opposed the sale. 
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of the city. Any unpaid balances are 
to bear interest at the rate of 4 per 
cent per annum. 

The company agrees to transfer to 
the city all of its operative properties 
free and clear of all claims, liens and 
encumbrances. Before it can convey 
title to the city, the company must 
make provision for the redemption of 
its outstanding first mortgage bonds 
amounting to about $3,500,000. It 
has called the bonds for payment on 
October 1, 1944. In order that Wells 
Fargo Bank & Union Trust Co., trus- 
tee under the company’s deed of trust 
securing the payment of the bonds, 
can release the properties from the lien 
of the deed of trust on September 29th, 
the company will deposit with the 
trustee, prior to that date, sufficient 
funds to pay the bonds and the ac- 
crued interest thereon. However, the 
$2,000,000 initial payment by the city, 
plus the company’s cash on hand, is 
not enough to pay the bonds. To pro- 
vide itself with additional money to 
pay the bonds and a $255,000 note 
held by The Anglo California Nation- 
al Bank of San Francisco, the com- 
pany has entered into an agreement 
with the Bank of America National 
Trust and Savings Association for a 
loan of not exceeding $2,000,000 to 
be evidenced by a demand note. The 
note bears interest at the rate of four 
faper cent per annum, payable semian- 
Biually, subject to a reduction of the in- 
daterest rate if the principal or any part 
thereof is paid within one year after 
the date of the note. As security for 
fithe payment of the note to Bank of 
America National Trust and Savings 
Association, the company agrees to as- 
tign to the bank its interest in the con- 
tract between it and the city, and fur- 


ther agrees to mortgage to the bank 
its nonoperative properties and comply 
with the provisions of the loan agree- 
ment. No operative properties are be- 
ing mortgaged to secure the payment 
of the note. 

[1, 2] The company asks the Com- 
mission to approve the execution of 
the bank loan agreement and the docu- 
ments referred to therein or make a 
finding that it has no jurisdiction over 
said bank loan agreement or the bor- 
rowings of money thereunder or the 
securing of the same as in said agree- 
ment provided. The testimony shows 
that the bank loan agreement has been 
signed and that the demand note to 
which reference is made therein will 
be issued prior to the transfer of the 
company’s properties to the city. The 
only phase of the agreement which 
may come under our jurisdiction is 
the issue of the demand note. The 
Commission has heretofore taken the 
position that it had no jurisdiction 
over the issue of demand notes. But 
those were notes issued for purposes 
other than the refunding of indebted- 
ness previously authorized by the 
Commission. In this case the record 
clearly shows that the company will 
use the proceeds of the demand note 
to pay in part its outstanding bonds 
and the note held by The Anglo Cal- 
ifornia National Bank of San Fran- 
cisco. It occurs to us that such pay- 
ment may be deemed a refunding of 
indebtedness which without Commis- 
sion authorization would be prohibit- 
ed by § 52 of the Public Utilities Act. 
To avoid the raising of any question 
as to the validity of the demand note 
on the ground that its issue was not 
authorized by the Commission, the or- 
der herein will authorize its issue. The 
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Commission’s authority over the bank 
loan agreement is derived from § 52 
of the Public Utilities Act and extends 
only to the issue of the note. We do 
not regard the assignment of the com- 
pany’s interest in the contract with the 
city as an assignment of public utility 
property, for it will become effective 
only if and when conveyance of its util- 
ity property is made to the city. Un- 
der § 51 of the Public Utilities Act, we 
are given no control over the mortgag- 
ing of nonoperative property. 

[3-5] A protest to the granting of 
this application has been filed by 
Dennis A. Lang and three other per- 
sons who are plaintiffs in damage ac- 
tions now pending in the superior 
court of the city and county of San 
Francisco. These protestants allege 
that the granting of the application by 
the Commission would enable the com- 


pany to render itself insolvent, and 
that thereby the protestants would be 
hindered and delayed in any attempt 
to collect moneys due them should they 
recover judgments in their court ac- 


tions. They make no claim that the 
company’s undertaking to convey its 
utility properties to the city was con- 
ceived with the purpose of defrauding 
creditors, but they do allege that 
the purpose of the company in giving 
a note to the Bank of America Nation- 
al Trust and Savings Association, se- 
cured by a transfer of assets, is to hin- 
der, delay and defraud protestants and 
other creditors of the company. This 
Commission does not have jurisdic- 
tion, of course, to determine what dis- 
position shall be made of the assets of 
a corporation after it is permitted to 
cease its public utility operations. 
Nor would the Commission have au- 
thority to refrain from approving the 
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acquisition of a utility property by a 
municipality, under such  circum- 
stances as here presented, merely be- 
cause some dispute may arise between 
claimants to the assets of the continu- 
ing nonutility corporation. However, 
we may appropriately point out that 
the evidence presented to the Commis- 
sion in this proceeding refutes the 
claim of the protestants that the com- 
pany’s intent and purpose in securing 
a temporary bank loan is to avoid the 
payment of any of its liabilities. The 
loan is made so that the company can 
pay its bonds and deliver its operative 
properties to the city free and clear of 
all encumbrances. If the consolidated 
operations result in the earnings indi- 
cated in Exhibit 2, the bank loan will 
be paid within one year after date and 
the properties and rights put up as 
collateral to secure the loan will be re- 
turned to the company. In the mean- 
time, the company is retaining $400,- 
000 in cash to meet current expenses. 
Moreover, provision is made in the 
bank loan agreement for increasing the 
company’s budgeted operating ex- 
penses by an amount of the judgments 
obtained against the company in ex- 
cess of the estimated amount allowed 
in the company’s budgeted expenses 
filed with the bank. The testimony of 
Samuel Kahn, president of the com- 
pany, shows that it is the intention of 
the company to pay all of its indebted- 
ness and that no dissolution of the cor- 
poration will be considered until the 
company’s obligations are taken care 
of. We believe that the request of 
the protestants should be denied. 

[6] The transfer of the operative 
properties of the company is in the 
public interest in that it is the only 
means at hand for improving public 
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transportation service in the city and 
county of San Francisce. By consol- 
idating the company’s operative prop- 
erties with the city railway properties, 
better utilization can be made of the 
four tracks on Market Street, uni- 
versal transfers will be issued, unneces- 
sary service can be abandoned, new 
service added, and additional equip- 
ment purchased. . 

[7] The company, as stated, pro- 
poses to transfer all of its operative 
properties to the city on the 29th day 
of September, 1944, at the hour of 5 
o’clock a. M. Pacific War Time. At 
that time the city will commence to use 
said properties and to furnish street 
railway and coach service to the gen- 
eral public in San Francisco and the 
county of San Mateo by means of said 
properties. The company, therefore, 
desires to cancel all tariffs now in 
effect and on file with the Commission, 


such cancellation to be effective on the 
date and hour mentioned herein. Up- 
on the sale of its operative properties 
to the city, the company ceases to be a 
public utility. 


ORDER 


A public hearing having been held 
on this application, and the Commis- 
sion having considered the evidence 
submitted at such hearing, and it being 
of the opinion that the money which 
Market Street Railway Company will 
obtain through the issue of the note 
herein authorized is reasonably re- 
quired by said Market Street Railway 
Company to refund indebtedness ; that 
the expenditures for said purposes are 
not, in whole or in part, reasonably 
chargeable to operating expenses or to 
income, and that this application 
should be granted as herein provided. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Youngstown & Southern Railway 


Company 


Application Docket No. 63462 
December 19, 1944 
PPLICATION by railroad company for approval of the right 
to do business in the state; application granted and cer- 
tificate of public convenience and necessity issued. 


Corporations, § 20 — Right to do business in state — Merger approval by Inter- 


state Commerce Commission. 


A railroad corporation organized and doing business in an adjoining state 
and connecting with a domestic railroad corporation doing business within 
Pennsylvania should be authorized, pursuant to § 202 of the Public Utility 
Law, to do business in Pennsylvania when it appears that a merger of the 
domestic corporation into the foreign corporation has been approved by 
the Interstate Commerce Commission. 
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By the Commission: The appli- 
cant, Youngstown & Southern Rail- 
way Company, is a corporation or- 
ganized under the laws of the state 
of Ohio as a common carrier by rail- 
road and operates its line from 
Youngstown, Ohio, south to Colum- 
biana, Ohio, and thence west to Lee- 
tonia, Ohio. At Columbiana, a phys- 
ical connection exists between the 
tracks of the applicant and tracks of 
The Pittsburgh, Lisbon and Western 
Railroad Company, a common carrier 
organized under the laws of Pennsyl- 
vania and Ohio, the line of which 
extends eastwardly from Columbiana, 
Ohio, to New Galilee, Pennsylvania. 

The applicant at the present time 
does not engage in any business in 
Pennsylvania. The application states 
that an agreement has been entered 
into between applicant and The Pitts- 
burgh, Lisbon and Western Railroad 
Company, whereby the capital stock, 
property and franchises of the latter 
carrier are to be merged into the capi- 
tal stock, property, and franchises of 
the applicant, the surviving corpora- 
tion to be known by the name of the 
applicant. The merger of the proper- 
ties of The Pittsburgh, Lisbon and 
Western Railroad Company into those 
of the applicant is subject to the ap- 
proval of the Interstate Commerce 
Commission pursuant to the terms of 
§ 5(2), as amended, of the Interstate 
Commerce Act. The applicant states 
that the sole purpose of the instant pe- 
tition is to secure for the applicant the 
authority to do business in Pennsyl- 
vania in order that it may qualify un- 
der the act of March 24, 1865, P.L. 
49, as amended in 1937, July 2, P.L. 
2852; 1939, June 9, P.L. 311 for the 
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purpose of effectuating the proposed 
merger. 

A hearing was held at Beaver on 
August 14, 1944, at which time pro- 
test against our approval of the appli- 
cation was entered by The Pennsyl- 
vania Railroad Company, The Balti- 
more and Ohio Railroad Company, 
and the The Pittsburgh and Lake Erie 
Railroad Company. A statement of 
record was delivered by counsel but 
the protestants did not submit testi- 
mony in their own behalf. The ap- 
plicant’s brief was received by the 
Commission on September 18, 1944, 
and protestants’ brief on October 9, 
1944. Applicant’s reply brief was re- 
ceived October 20, 1944. 

The record in this proceeding dis- 
closes that most of the applicant’s traf- 
fic consists of coal received from The 
Pittsburgh, Lisbon and Western Rail- 
road Company at Columbiana, Ohio, 
and carried from that point to 
Youngstown, Ohio. Some traffic also, 
consisting mostly of coal, originates 
on applicant’s own line as well as on 
the line of The Pittsburgh, Lisbon and 
Western Railroad Company, but the 
majority of the coal traffic is obtained 
at a cleaning plant of Pittsburgh Coal 
Company at Negley, Ohio, and 
shipped from that point by Republic 
Steel Company  westwardly to 
Youngstown, Ohio. The applicant 
also operates an interurban passenger 
service to and from Youngstown and 
communities south of Youngstown. 
Applicant’s trains are at present 
hauled by electric locomotives while 
operation on The Pittsburgh, Lisbon 
and Western Railroad Company is 
conducted by steam power. 

The Pennsylvania statute govern- 
ing the merging of domestic railroads 
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with connecting foreign roads is con- 
tained in the act of March 24, 1865, 
P.L. 49, as amended 1937, July 2, 
P.L., 2652, § 1; 1939, June 9, PLL. 
311, § 1, and is as follows: 

“Section 599. Domestic Railroads 
May Merge with Connecting For- 
eign Roads. 

“Subject to the approval of the In- 
terstate Commerce Commission in any 
case as to which that Commission has 
jurisdiction, and in all other cases sub- 
ject to the approval of the Public 
Utility Commission of the common- 
wealth of Pennsylvania, it shall be 
lawful for any railroad company, or 
corporation, organized under the laws 
of this commonwealth, or of this 


commonwealth and any other state or 
states, and owning or operating a 
railroad, either in whole within, or 
partly within, and partly without 


this state, under authority of this 
and any other state or states, to 
consolidate its capital stock, fran- 
chises, and property with the capital 
stock, franchises and property of any 
other railroad company, or companies, 
or corporations, organized under the 
laws of this commonwealth, or of this 
commonwealth and any other state or 
states, or under the laws of any other 
state or states, or to merge or be 
merged into any such other railroad 
company or corporation, whenever the 
two, or more, railroads of the com- 
panies, or corporations, so to be con- 
solidated or merged, shall, or may, 
form a continuous line of railroad, 
with each other, or by means of any 
intervening railroad: Provided, That 
railroads terminating on the banks of 
any river, which are, or may be, con- 
nected by ferry, or otherwise, shall be 
deemed continuous, under this act: 
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And provided further, That nothing, 
in this act contained, shall be taken to 
authorize the consolidation or merger 
of any company, or corporation, of 
this commonwealth, with any com- 
pany or corporation of any other state, 
whose laws shall not also authorize 
the consolidation or merger, nor to 
authorize any company or corporation, 
organized under the laws of this com- 
monwealth, or of this commonwealth 
and any other state or states, to be 
merged into any other company or 
corporation that is not so organized 
or authorized to do business in this 
state.” 

The Public Utility Law provides, 
under § 202, that a certificate of pub- 
lic convenience may be issued and that 
it shall be lawful: 

“(a) For a foreign public utility to 

obtain the right to do business within 
this commonwealth, if existing laws 
permit such foreign public utility to 
exercise its powers and franchises 
within this commonwealth.” 
And paragraph (e) of the same 
section exempts common carriers by 
railroad subject to the Interstate Com- 
merce Act from obtaining this Com- 
mission’s approval of proposed merg- 
ers. 

Youngstown & Southern Railway 
Company filed its application with the 
Interstate Commerce Commission at 
Finance Docket No. 14652 for ap- 
proval of the proposed merger of the 
two companies and a certified copy of 
that Commission’s approval of the 
merger, dated November 10, 1944, 
was filed with the Commission by the 
applicant on December 2, 1944. The 
Pennsylvania statute quoted above was 
enacted prior to the most recent 
amendments to § 5 of the Interstate 
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Commerce Act and paragraphs (2) 
and (11) of § 5 of this act authorizes 
a merger of two carriers subject to the 
jurisdiction of the Interstate Com- 
merce Commission without regard to 
limitations or provisions of state laws. 

Since approval of the merger of the 
two companies has been granted by 
the Interstate Commerce Commission 
we shall approve, on the basis of the 
record in this proceeding, the right of 
Youngstown & Southern Railway 
Company to do business in Pennsyl- 
vania. 

Upon full consideration of the mat- 
ters and things involved, we find and 
determine that approval of the instant 
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application by Youngstown & South- 
ern Railway Company to do business 
in Pennsylvania is necessary or proper 
for the service, accommodation, con- 
venience, or safety of the public ; there- 
fore, 

Now, to wit, December 19, 1944, 
it is ordered: 

1, That the application of Youngs- 
town & Southern Railway Company 
for the right to do business in Penn- 
sylvania be and is hereby granted. 

2. That a certificate of public con- 
venience issue evidencing our approval 
of the right of Youngstown & South- 
ern Railway Company to do business 
in Pennsylvania. 
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City of Long Branch 


VU 


Monmouth Cossidued Water Company 


December 19, 1944; 


February 16, 1945 


PPLICATION of municipality for reduction in rates of water 
d \ utility company; dismissed. 


Rates, § 32 — Discretion of Commission — Investigation of complaint. 
1. The Board’s decision on the question as to whether or not it should enter- 
tain an application by a municipality for a reduction in water company rates 
and proceed to a formal rate hearing is discretionary, p. 106. 


Rates, § 640 —Dismissal of proceeding — Expense as a factor. 
2. One of the elements of a discretionary determination by the Board as to 
whether it should entertain an application for a rate reduction and pro- 
ceed to a formal rate hearing is whether, upon available information, it is 
reasonable to involve the parties in the expense incidental to a formal rate 


case, p. 106. 


Evidence, § 3 — Judicial notice — Information and records. 


3. The Board, being primarily an administrative agency and not bound by 
the strict rules of evidence, takes into consideration information and records 
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of which it has judicial notice, including a prior decision of the Board, a 
decision of affirmance by the court, annual reports of a utility company, 
reports from company books made available to the Board, and a manage- 
ment contract approved by the Board, p. 106. 


§ 640 — Reéxamination after prior decision — Increase in gross operating 
revenues. 

4. An application for a rate reduction must be dismissed when the present 
return is below the return allowed by the Board in a prior decision, unless 
the applicant indicates such changed circumstances as will require a rever- 
sal of the prior ruling of the Board, even though there has been a decided 
increase in gross operating revenues, since the ultimate inquiry is directed 
not to the level of ‘gross operating revenues but rather to the amount avail- 
able for return, p. 107. 


§ 640 — Reéxamination of case — Effect of new management contract. 


5. Reéxamination of rates in a formal proceeding is not warranted on the 
ground that operating expenses have or should have been reduced as a 
result of a new management contract accepted by a utility company in a 
holding company system, as the result of a joint proceeding instituted by 
the state Board and the Securities and Exchange Commission, where suff- 
cient experience has not been had with the contract to permit ascertainment 
of its effect on a particular operating company, p. 109. 


§ 640 — Reéxamination of case — Possible refunding of bonds — Lower 
interest rates. 

6. The fact that a company has outstanding bonds bearing interest at the 
rate of 5 per cent which might be refunded at a lower rate of interest does 
not justify a reéxamination of rates in a formal proceeding, where the com- 
pany’s operating income is less than the amount which the Board recently 
declared to be a reasonable return, since the obligation of paying interest 
on funded debt is borne out of operating revenues and not charged as an 
operating expense and it may logically be assumed that one of the matters 
which influences the company in not making the attempt to refund is that 
the company is not presently enjoying what the Board has declared to be a 
reasonable return, p. 109. 


Return, § 115 — Reasonableness — Water utility. 
7. A return of 5.37 per cent on the rate base of a water company is not 
above the zone of reasonableness, regardless of the cost to the company 
of its borrowed money, p. 109. 

Valuation, § 404 — Reéxamination — Rate base — Original cost. 


8. A contention that the Board should reconsider the elements upon which 
a rate base has been established and give either dominant or exclusive con- 
sideration to original cost, in view of recent decisions of the Federal courts, 
does not warrant a reéxamination of rates where the Board’s determination 
of a rate base has been sustained by the court, p. 110. 


(Jamieson, Commissioner, dissents.) 
APPEARANCES: Ward Kremer and Consolidated Water Company; Frank 
Leo J. Warwick, for city of Long H. Sommer, for Board of Public Util- 


Branch; Clarence H. Dickey and _ ity Commissioners. 
Joseph F. Autenrieth, for Monmouth 
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By the ComMISSION : 

[1] This is an application filed on 
March 15, 1944, by the city of Long 
Branch, a municipal corporation, for 
a reduction in the rates of the Mon- 
mouth Consolidated Water Company. 

The present rates are in effect by 
virtue of a decision of the Board of 
Public Utility Commissioners rendered 
on August 20, 1941, 40 PUR(NS) 
292. In substance the Board found 
a rate base of $5,600,000 and esti- 
mated that a fair return to the com- 
pany should produce annual gross 
operating revenues of $737,608 and 
operating income (i. e., net profit to 
the company ) of $309,130. This find- 
ing of the Board was affirmed by the 
New Jersey supreme court in a decision 
filed February 13, 1942, and reported 
in 128 NJL 91, 43 PUR(NS) 57, 24 
A(2d) 505. The respondent filed a 


motion to dismiss the petition and the 
applicant has filed an answer to the 


motion. Oral argument has been had 
on the motion and extensive briefs 
have been filed. 

This procedure has served to pre- 
sent explicitly before the Board the 
determination of the question as to 
whether or not the Board should en- 
tertain the application and proceed to 
a formal rate hearing. The Board’s 
decision on this issue is discretionary 
and is imposed upon it by virtue of 
the provisions of the Public Utility 
Act which provides as follows: 

“The Board may: a. Investigate 
upon its own initiative or upon com- 
plaint in writing any matter concern- 
ing any public utility.” (R. S. 48:2- 
19) (Italics ours.) 

Ordinarily an application of this na- 
ture would be treated as a formal com- 
plaint for a reduction of existing rates 
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and would result in a formal hearing. 
In view of the fact that the Board’s 
determination is to dismiss the peti- 
tion on the respondent’s motion, it 
seems proper to give detailed reasons 
for reaching such a conclusion. 

[2] One of the elements of such a 
discretionary determination by the 
Board is whether, upon available in- 
formation, it is reasonable to involve 
the parties in the expense incidental 
to a formal rate case. The last rate 
proceeding, terminating in 1941, re- 
sulted in an expense to the company’s 
customers of some $40,000 and a 
smaller but substantial amount of the 
municipalities involved in the litiga- 
tion. 

[3] The Board is primarily an ad- 
ministrative agency and under the 
statute controlling its procedure is not 
bound by the strict rules of evidence. 
It has, therefore, taken into considera- 
tion in this issue information and rec- 
ords of which it has judicial notice. 
For that reason the Board has consid- 
ered the record before it to contain not 
only the pleadings but also the follow- 
ing: 

1. The decision of the Board of Au- 
gust 20, 1941. 

2. The decision of affirmance by the 
New Jersey supreme court, reported 
in 128 NJL 91, 43 PUR(NS) 5/, 
24 A(2d) 505. 

3. The annual reports of the re- 
spondent company to the Board for the 
years 1941, 1942, and 1943. 

4. The reports from the books of 
the respondent made available to the 
Board and the petitioner up to and 
including July 11, 1944, the date 
of the hearing in this matter. 

5. The management contract ef- 
fective July 1, 1944, between the re- 
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spondent company and the American 
Water Works and Electric Company 
and the order approving the same en- 
tered by the Board. 

The applicant contends that the re- 
spondent’s rates are too high and that 
they result in an excessive return to 
the company. In its petition, its oral 
argument and its written briefs it of- 
fers six specific contentions to sustain 
its position. Each of them will be 
considered. 

On the other hand, the respondent 
contends that the issues here involved 
were all considered in the proceedings 
concluded by the Board’s decision of 
August 20, 1941, 40 PUR(NS) 292, 
less that three years prior to the in- 
stant application, and that no such 
change has been experienced in the 
company’s return as to warrant a re- 
éxamination of its rates. 

The applicant insists that this is 
not an application for a rehearing of 
the prior rate case. Its contention in 


that respect is answered adversely by 
an examination of the gross operating 
revenues, the operating revenue deduc- 
tions and the operating income 
(amount available for return) of the 
respondent for the years 1941 to 
1943, inclusive, as compared with what 
the Board allowed in 1941 as a fair 
return for the company, which deter- 
mination, as stated above, was affirmed 
by the New Jersey supreme court. 

In the following schedule there is 
presented a calculation prepared from 
data in the Board’s decision of August 
20, 1941, supra, indicating that opera- 
tions under the rates therein allowed 
(present rates) were estimated to pro- 
duce an oprating income (amount 
available for return) of $309,130, an 
amount that the Board determined 
was not unreasonable or excessive. 
There is also presented in comparable 
form a calculation showing the actual- 
ly experienced operating income for 
the years 1941 to 1943 inclusive. 


Estimates made 
the basis of 
Board’s Decision 


of 8/20/41 
$737,608 


254,215 
171,263 
000 


Operating Revenues 
Operating Revenue Deductions: 
Operating Expenses and Depreciation 


1941* 
$681,164 
275,999 


145,394 
3,000 


1942 
$742,823 


1943 
$763,394 


285,429 290,974 
153,955 171,174 
3,000 _ 





Total Operating Revenue Deductions 


$428,478 





$424,393 $442,384 $462,148 





Operating Income (1-6) 


$309,130 





$256,771 $300,439 $301,246 


* Operating results for 1941 do not fully reflect the effect of present rates since these rates 


became .effective Octobr 1, 1941. 


[4] From an examination of the 
above figures it is apparent that no 
such change has occurred in the for- 
tunes of the respondent as to bring its 
operating income up to the amount 
allowed by the Board in 1941 as being 
a fair return. There has been, of 
course, a decided increase in the com- 
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pany’s gross operating revenues but 
the ultimate inquiry of a rate case is di- 
rected not to the level of gross opera- 
ting revenues, but rather to the amount 
available for return as indicated by 
the operating income so as to confine 
that figure reasonably within the zone 
of a fair return. 
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We are, therefore, forced to the 
conclusion that the present return of 
the respondent is below rather than 
above the return allowed by the Board 
in its prior decision. Obviously, there- 
fore, this application must be dismissed 
unless the applicant indicates such 
changed circumstances as will require 
a reversal of the prior ruling of the 
Board. It goes without saying that 
the control over rates is a continuing 
obligation of this regulatory Commis- 
sion and that this Board is not bound 
by any of its prior findings. If the 
Board were convinced that the former 
decision was in error, it would not 
hesitate to correct the error. How- 
ever, that is not the applicant’s con- 
tention. It contends in effect that the 
Board should give consideration to 
certain new factors in connection with 
the respondent’s business which, it is 
contended, warrant a conclusion dif- 
ferent from that previously reached 
by the Board. 

These contentions of the applicant 
will be discussed in order. It appears 
that only the first three have to do with 
conditions which are alleged to have 
changed since the last rate case. The 
last three all involve matters which 
were considered by the Board and 
categorically approved by the supreme 
court. 


1. Total increase in operating revenues 
in 1943 exceeded by 100 per cent 
declared by the Board in its prior 
decision to be just and reasonable. 


2. Total water sales by the company 
in 1943 exceeded by 45 per cent its 
total water sales for the year 1940. 
Neither of the above contentions is 

mathematically correct, although, as 
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indicated by the income accounts here- 
inabove set forth, there has been a sub- 
stantial increase both in the gross oper- 
ating revenues and the total water sales 
of the company. This fact, standing 
alone, has no bearing on the reasonable 
return to the company because opera- 
ting income and not gross operating 
revenues is the criterion of a reason- 
able return. It is sufficient answer to 
this contention to say that while the 
gross revenues have increased, the 
amount available for return has not, 
and, therefore, that the increase in the 
gross revenues is immaterial to the 
determination of the issue at hand. 

An examination of the income ac- 
counts for the respective years indi- 
cates the reason for the result. It is, 
of course, due to the fact that the in- 
crease in operating expenses of this 
company, as in many similar compa- 
nies, has been greater than the increase 
in gross revenues. No suggestion has 
been made that the operating expenses 
of the company are excessive or that 
there is any lack of reasonable economy 
in the conduct of the company’s busi- 
ness. 

While the gross revenues of the 
company for the year 1943 exceeded 
the Board’s estimate made in 1941 by 
$26,000, the operating expenses ex- 
ceeded the same estimates by $36,000. 
These two items alone indicate the 
reason why the operating income of 
the company is still less than the Board 
conceived at that time to be reason- 
able. 

In view of the foregoing, the in- 
crease in gross operating revenues or 
of total water sales does not justify a 
reéxamination of the rates of the com- 
pany in a formal proceeding. 
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3. Management contract. 


[5] The petitioner contends that 
the operating expenses of the company 
have or should have been reduced as 
a result of a management contract 
which was entered into by the compa- 
ny with the American Water Works 
and Electric Company (its parent) 
which provides in effect that the man- 
agement services shall be furnished at 
cost. This contract was accepted by 
the respondent company as the result 
of a joint proceeding instituted by this 
Board and the Securities and Ex- 
change Commission. The contract 
was approved by the Board and went 
into effect on July 1, 1944. 

The nature of the services to be pro- 
vided under the new servicing ar- 
rangement are in many essential re- 
spects similar to those performed un- 
der the former arrangement. To a 
considerable extent the difference in 
the old and new servicing arrangement 
consists of provision for what is be- 
lieved to be a more equitable basis for 
distributing the actual cost of render- 
ing the service performed among the 
various operating companies by pro- 
viding for: 

1. A system of direct charges to 
the extent that costs can be identified 
and related to specific transactions. 

2. A system of indirect charges for 
allocation on an appropriate basis of 
costs properly incurred but which can- 
not be separately identified and related 
to specific transactions. 

It is also expected that the new ar- 
rangement will produce some reduc- 
tion in servicing overheads as a re- 
sult of the elimination from the serv- 
icing payroll and assignment to the 
holding company of the full amount of 
salaries of certain top holding company 
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officers. The new servicing arrange- 
ment went into effect July 1, 1944. As 
yet sufficient experience has not been 
had with it to permit ascertainment 
of its effect on a particular operating 
company. The net effect of changes 
incorporated in the new arrangement 
may be such as to produce either an 
increase or a decrease in the aggregate 
annual cost to a particular operating 
company. 

For the reasons above stated there 
is no available factual support for the 
contention that the new management 
contract can be expected to reduce the 
operating expenses of the respondent 
company either now or in the reason- 
ably near future to such an extent as to 
warrant a re€xamination of the rates 
in a formal proceeding. 


4. The company’s outstanding bond 
issue can and should be refunded at 
a lower interest rate. 


[6,7] The respondent company has 
outstanding a bond issue in the amount 
of $3,500,000 bearing interest at the 


rate of 5 per cent. The fixed charge 
on this indebtedness is $175,000 a 
year. The petitioner contends that 
these obligations can and should be 
refunded at a lower rate of interest and 
that unless that be done, to quote from 
petitioner’s brief, “consumers are re- 
quired to pay excessive rates in order 
that this utility may in turn pay ex- 
cessive interest charges on its out- 
standing obligations.” 

It should be noted that the respond- 
ent company is controlled by the Amer- 
ican Water Works and Electric Com- 
pany through the latter’s ownership 
of all of its common stock. Under 
such circumstances the advantage to 
the common stockholder which would 
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follow a reduction in the interest on its 
bonds is obvious. There must always 
be an incentive on the part of com- 
mon stockholders to obtain the lowest 
possible interest rate on debt capital. 
To accept as a fact applicant’s asser- 
tion that respondent can but apparent- 
ly does not desire to refinance its bonds 
at a lower rate of interest requires the 
unrealistic assumption that respond- 
ent’s common stockholder is deliber- 
ately acting against its own best in- 
terests. 

Regardless of the advisability of the 
company’s attempting to refund its 
bonded debt at a lower rate of interest, 
the contention of the petitioner that 
the present interest payment imposes 
an excessive burden on the consumers 
is not sound. The obligation of pay- 
ing interest on funded debt is one 
which the company bears out of opera- 
ting revenues. It is not charged as 
an operating expense. The only ef- 
fect which a lowering of the interest 
on the bonds might have is its effect 
upon the consideration of what should 
be a reasonable rate of return to the 
company. One of the elements in such 
a determination might be the reason- 
able cost of money to the company. 
For the year 1943 the company had 
an operating income of $301,246 upon 
the rate base set by the prior decision 
of the Board of $5,600,000. This in- 
dicates a rate of return of 5.37 per cent. 
Regardless of the cost to the company 
of its borrowed money, it cannot be 
said that this rate of return is above 
the zone of reasonableness. It is un- 
necessary and, of course, impossible 
in this proceeding to determine wheth- 
er the company should attempt to re- 
finance its funded debt at a lower cost 
of interest, but in that respect it may 


logically be assumed that one of the 
matters which influences the company 
in not making the attempt is that the 
company is not presently enjoying 
what this Board a short time ago de- 
clared to be a reasonable return. 

The same question was raised in the 
prior proceeding and its treatment by 
the Board was specifically approved by 
the supreme court in its opinion. 

The situation as to the funded debt 
of the respondent does not appear to be 
sufficiently changed since 1941 to 
justify a reéxamination of the com- 
pany’s rates in a formal proceeding. 


5. Original cost and rate base. 


[8] An examination of the record 
of the 1941 rate case indicates that the 
Board received extensive testimony 
both from the company and the ob- 
jectors with reference to original cost 
rate base. In its decision in the mat- 
ter the Board specifically discussed the 
relative contentions with relation to the 
original cost figures. Attached to the 
decision is a tabulation of the original 
cost figures presented by both sides. 
The Board also considered reproduc- 
tion cost and the value of the compa- 
ny’s plant as an assembled, operating, 
and going concern. The supreme 
court, 128 NJL 91,43 PUR(NS) 5/7, 
59, 24 A(2d) 505, in affirming its 
determination as to the rate base of 
$5,600,000, said: 

“The first problem relates to value 
of the property as fixed for rate-mak- 
ing purposes. The Board considered 
costs, reproduction costs, and the value 
as an assembled operating and going 
concern. Exports testified on all ele- 
ments and their testimony varied on 
most points. We can hardly say, how- 
ever, that the Board’s findings have no 
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support in the proofs. The Board con- 
sidered all the proper elements. New 
Jersey Suburban Water Co. v. Public 
Utility Comrs. (1939) 123 NJL 303, 
31 PUR(NS) 219, 8 A(2d) 350. In 
parallel columns annexed to the deci- 
sion are to be found the varying esti- 
mates of the different witnesses called. 
The weight of the testimony was for 
the Board and these findings are sup- 
ported by the proofs.” . 

In spite of that pronouncement by 
the supreme court the petitioner con- 
tends that, in view of recent decisions 
in the Federal courts, particularly that 
of the United States Supreme Court 
in Cleveland v. Hope Nat. Gas Co. 
and Federal Power Commission v. 
Hope Natural Gas Co. (1944) 320 US 
591, 88 Led 333, 51 PUR(NS) 193, 
64 S Ct 281, the Board should now 
reconsider the elements upon which 
the rate base was established and give 
either dominant or exclusive consider- 
ation to the original cost of the com- 
pany’s property. It contends that 
such consideration should be to the 
partial or exclusive elimination of any 
other element of value. In that re- 
spect the applicant’s position is not 
clear. During the oral argument the 
following colloquy occurred: 

Commissioner Boswell: As I un- 
derstand it, you do claim that under 
the circumstances of this particular 
case the original cost theory should be 
exclusively applied. Is that correct? 

A. (Mr. Kremer): I say 
in this case the proper thing would 
have been to apply it exclusively. 

However, in the petitioner’s brief, 
while arguing that original cost should 
be given dominant consideration in es- 
tablishing the rate base, petitioner 
says: 
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“We do not contend that the formu- 
la of original cost should be applied 
as the exclusive formula to be applied 
in the valuation of public utility prop- 
erties.” 

The petitioner now contends that 
this Board should reconsider the prin- 
ciples laid down in the prior case and, 
in view of recent decisions, reverse the 
prior finding and reduce the rate base 
substantially by either the exclusive 
or dominant consideration of the orig- 
inal cost figure. None of the mem- 
bers of the Board who sat in the prior 
proceeding is a member of the Board 
at this time. For this Board to accede 


to the suggestion of the petitioner in 
that regard would mean a reversal of 
what has been judicially declared to be 
a proper application of the principles 
of rate making. The Board is unwill- 
ing at this time to reverse the finding 
of a previous Board entirely upon the 


basis of adopting original cost as the 
sole or dominant element in arriving 
at a rate base. The applicant, in this 
regard, seeks not a finding on new evi- 
dence but, in effect, a rehearing on an 
issue already determined. 

In view of recent decisions, particu- 
larly in the Federal courts, the Board 
undoubtedly in some future proceed- 
ing will be called upon to determine 
what, if any, specific or dominant ef- 
fect the element of original cost should 
be. given in determining a rate base. 
When that problem is presented it will, 
of course, be met. The Board de- 
clines to decide that it is properly pre- 
sented in the instant proceeding. 

The contention of the applicant in 
that respect standing alone does not 
warrant a reéxamination of the re 
spondent’s rates. 
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6. Rate of return. 


In the Board’s prior decision it de- 
termined that a rate of return of 5.52 
per cent was not excessive or unrea- 
sonable. Petitioner now claims that 
upon the basis of a rate base fixed up- 
on the original cost of the company’s 
property, its present return is at the 
rate of 6.6 per cent and that such rate 
of return is excessive. Its contention 
in this regard is answered in the dis- 
cussion as to the consideration that 
should be given to the original cost 
figure as a rate base. It need not be 
repeated, except to say that on the 
rate base fixed by the prior Board the 
present rate of return of the company 
is 5.37 per cent, which cannot be con- 
sidered excessive. 

The petition is dismissed. 


Jamieson, Commissioner, dissents. 


Jamieson, Commissioner dissent- 
ing: The city of Long Branch filed 
a petition with this Board on March 
15, 1944, in which it charged that the 
Monmouth Consolidated Water Com- 
pany, which is the water service com- 
pany for Long Branch and other 
neighboring communities, was charg- 
ing excessive rates to its citizens and 
the petition asked for hearing to sub- 
stantiate the allegations of the petition. 
Under the usual procedure of our 
Board a date for hearing would be 
fixed and the necessary parties notified. 
The Monmouth Consolidated Water 
Company, however, in this case took 
a course which has been rarely, if ever, 
followed and filed a motion to strike 
the petition. 

The grounds for the motion to strike 
were as follows: that the petitioner 
was attempting to obtain a rehearing 
of a rate case conducted before this 
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Board in 1941; that the 1941 decision 
of this Board had been affirmed by the 
New Jersey supreme court by the court 
dismissing a writ of certiorari and 
that the supreme court still had juris- 
diction because a remittitur had not 
been entered; that the Board could not 
properly permit this petition to go to 
final hearing because there had not 
been sufficiently material changes in 
the financial situation of the company 
since the 1941 hearing; that the deci- 
sion of the United States Supreme 
Court in the case of Cleveland v. Hope 
Nat. Gas Co. (1944) 320 US 591, 
88 L ed 333, 51 PUR(NS) 193, 64 
S Ct 281, approving the fixing of a 
rate base by the original cost or pru- 
dent investment theory did not affect 
this case because approval of such a 
method of determining a rate base in 
New Jersey would be against the es- 
tablished law of this state; and that the 
fair value, or reproduction cost theory 
must be applied in a rate case accord- 
ing to the law based on the statute and 
decisions in New Jersey; that many 
allegations of the petition were untrue 
in fact. Other grounds were also in- 
cluded in the motion to strike but it 
is unnecessary to discuss them. 

The petitioner, in replying to the 
motion, contended that the petition 
for a new hearing is a new case; that 
the Board is not deprived of jurisdic- 
tion by the failure of the entry of a 
remittitur ; that it should have the op- 
portunity, at a hearing with testimony, 
to prove the truth of the allegations 
of the petition that there have been 
sufficient changes in facts and appli- 
cable law since the 1941 Board deci- 
sion to warrant a hearing on its new 
petition; that it was within the discre- 
tion of the Board to permit a hearing 
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on the petition; that the original cost 
or prudent investment method of find- 
ing a rate base has been, since the last 
hearing, approved by the United States 
Supreme Court in the Hope Case, 
supra; that the cost, or invested capital 
theory, of fixing a rate base has become 
generally accepted and could be prop- 
er and legal in New Jersey. 

In a motion to strike the defendant 
admits the truth of all of the facts 
well pleaded and all inferences of fact 
which can be legitimately drawn there- 
from. This is a fundamental principle 
of law: Bengivenga v. Plainfield 
(1942) 128 NJL 418, 26 A(2d) 288; 
Campbell v. Pure Oil Co. (1937) 15 
NJ Mis R 723, 194 Atl 873. Aside 
from other reasons, on this point, 
alone, the motion to strike should be 
refused. While an administrative 
agency, such as our Board, is not re- 
quired to strictly enforce the rules of 
evidence and is perhaps lenient with re- 
gard to some other legal principles, it 
cannot disregard the fundamental rea- 
soning of the common law, and the 
law thoroughly established by deci- 
sions in this state, on motions to strike. 

It is contended by the defendant 
company that because the financial 
statement, submitted by it to the 
Board, does not show that it has an 
excessive rate of return, that this peti- 
tion should be dismissed. If facts 
alleged in the petition are true, the rate 
of return would be different. The pe- 
titioner charges, for instance, that the 
method and the amount of allowances 
for depreciation are improper and ex- 
cessive. A change in the depreciation 
item, the exact amount of which is un- 
known, and about which nothing is 
mentioned in the 1941 Board decision, 
would change the figures in the finan- 
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cial statement. The amount of depre- 
ciation for this company, according 
to the testimony in the 1941 case, 40 
PUR(NS) 292, is somewhere in the 
neighborhood of $1,000,000. If, for 
the purposes of this motion, it is pre- 
sumed that the allegations of the peti- 
tion on depreciation are true, the case 
must go to hearing for the rate base 
would be materially changed. 

If it is to be presumed that the 
charge in the petition that this com- 
pany pays an excess of $70,000 in bond 
interest over what it should pay, the 
case must go to hearing for that 
amount is about 10 per cent of the total 
of the gross revenues and proof of this 
condition, all other factors eliminated, 
might mean a 10 per cent reduction in 
the water bills of 22,000 consumers. 
We cannot pass up this point by merely 
answering that bond interest is paid 
out of operating revenue. It is the 
responsibility of the Board to see that 
companies issue bonds, after bidding, 
for the lowest interest rate than can 
be obtained. It is common knowledge 
that companies of the type of the Mon- 
mouth Water could refinance at the 
present time with bonds bearing about 
3 per cent interest. Cost of money is 
an important factor in present day 
rate regulation and our Board has rec- 
ognized this in the New Jersey Power 
and Light Company Case (1944) 53 
PUR(NS) 1. Can our Board now 
deny the petitioner the right to prove 
that the Monmouth Company could 
and should refinance with a saving, as 
alleged, of $70,000 per year? 

The position taken by the respond- 
ent, that the bond financing question 
was approved by the Supreme Court 
in Justice Bodine’s opinion on the writ 
isunsound. The court only stated that 
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the conclusion reached by the Board 
was proper on the evidence submitted 
in that case. The court commented 
that no proofs to sustain their conten- 
tion on saving of bond interest were 
submitted by the municipalities. We 
cannot conclude that in another hear- 
ing there would be no proofs offered 
to sustain the allegations of this peti- 
tion. 

Although it was made the major 
point by the defendant, this petition 
is certainly not an appeal from or a 
request to rehear a decision of the 
Board or the Supreme Court in the 
1941 case. In that case the city of 


Long Branch was among thirteen de- 
fendants on a case of Monmouth to 
increase rates. The petition was filed 
November 14, 1940, and rates were 
fixed as of December 31, 1940. The 
Board decision was August 20, 1941, 
40 PUR(NS) 292, and the Supreme 


Court decision in October, 1942. An 
order dismissing the writ of certiorari 
was filed in the Supreme Court and if 
a remittitur was necessary, counsel for 
the Monmouth Consolidated Water 
Company, the same counsel now being 
in this case, should have filed it for 
he was the prevailing party. Could 
it now be held by this Board that be- 
cause of the failure of counsel to en- 
ter a remittitur that the Supreme 
Court, not this Board, has had since 
1942, and still has, jurisdiction over 
the regulation of this company? 

It would be equally unsound for this 
Board to hold that this application for 
a hearing to determine the present 
proper rate as of this time in 1945 is, 
in effect, an appeal to the court of er- 
rors and appeals of the decision of 
the Supreme Court on the writ of cer- 
tiorari on a hearing fixing a rate as 
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of December 31, 1940. The petition- 
er’s statement that it seeks a new hear- 
ing is of some weight and the defend- 
ant apparently does not seriously con- 
tend that this cannot be a new Case, 
for on page 24 of the transcript of the 
oral argument of the motion, counsel 
for defendant says: “I think this, that 
technically perhaps you can have a 
rate case the next day, but I think the 
Board has no obligatory duty under 
the statute to hold such a rate case,” 
and on page 25 of the same transcript 
the same counsel said: “—that case 
is closed. There can be a new case.” 

The utility company takes the posi- 
tion, and the majority opinion agrees, 
that substantial changes in the finan- | 
cial structure of the company since a 
previous rate case must be shown be- 
fore a new hearing should be allowed. 
No authority in law for this position 
is given and I can find none. 

If the factual contentions of the pe- 
tition are presumed to be true for the 
purposes of this motion, there would 
be changes in the rate of return. Fur- 
thermore, it is not denied that there 
was a 35 per cent increase in gross 
sales between the year 1940, the one 
used in the previous case, and 1942. 

Even though it be conceded that 
there has not been important changes 
in the factual situation, substantially 
changed conditions in matters other 
than facts have occurred. This is one 
of the chief reasons advanced by the 
petitioner for a new hearing. I believe 
this point is well taken and to over- 
look it would be an abuse of the 
Board’s discretionery powers. These 
changed conditions, which have oc- 
curred since the previous hearing, may 
be grouped as follows: 

1. Changes in pronouncements, at- 
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titude and personnel of the Board of 
Public Utility Commissioners of New 
Jersey. 

(a) The entire personnel of the 
Board membership has been replaced 
since 1941. 

(b) The Board has expressed an at- 
titude of advocating the adoption of 
modern depreciation principles. 

(c) The Board’s position on man- 
agement contracts has been revised. 

(d) The Board has disapproved the 
use of testimony as to values on a 
reproduction cost basis for the dura- 
tion of the war. 

2. There has been enacted Federal 
Price Control Legislation. 

3. There have been important deci- 
sions in utility cases by the U. S. Su- 
preme Court and the N. J. Supreme 
Court and other tribunals. 

In view of the complete change of 
the personnel of the Board, there is 
no reason to assume that its three new 
members, or a majority of them, would 
decide the questions which would be 
presented in a new hearing on the 
same basis or theory that similar ques- 
tions were decided upon in a previous 
case. 

The change in attitude on the im- 
portant question of depreciation has 
been expressed by the Board in a de- 
cision, not yet reported, made in 1944 
in the case of the New Jersey Power 
and Light Company, supra. Also in 
1944, the present Board advocated the 
adoption of certain progressive theo- 
ries of depreciation by all state Com- 
missions. This action by the Board 
was in the form of an affirmative vote 
on the adoption of the Report of the 
Depreciation Committee at the Annual 
Conference at the National Association 
of Railroad and Utilities Commission- 
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ers. There was nothing to indicate 
that such depreciation principles have 
ever been favorably considered by pre- 
vious Boards in New Jersey and the 
petitioner in this case had every rea- 
son to believe that when our Board 
recommended adoption of such prin- 
ciples, it would apply them in a particu- 
lar case at a hearing. 

Since the previous decision in the 
Monmouth Water Case in 1941, su- 
pra, the U. S. Supreme Court has 
taken a stronger position than pre- 
viously in that the court approved in 
the Hope Case, supra earlier opinions 
such as the following: In Lindheimer 
v. Illinois Bell Teleph. Co. (1934) 
292 US 151, 78 L ed 1182, 3 PUR 
(NS) 337, 54 S Ct 658, the propriety 
of basing annual depreciation on 
cost was recognized. Chief Justice 
Hughes said in the Lindheimer Case, 3 
PUR(NS) at p. 348: “If the predic- 
tions of service life were entirely ac- 
curate and retirements were made 
when and as these predictions were 
precisely fulfilled, the depreciation re- 
serve would represent the consump- 
tion of capital, on a cost basis, accord- 
ing to the method which spreads that 
loss over the respective service periods. 
But if the amounts charged to operat- 
ing expenses and credited to the ac- 
count for depreciation reserve are ex- 
cessive, to that extent subscribers for 
the telephone service are required to 
provide, in effect, capital contribu- 
tions, not to make good losses incurred 
by the utility in the service rendered 
and thus to keep its investment unim- 
paired, but to secure additional plant 
and equipment upon which the utility 
expects a return.” See also the dis- 
senting opinion in United R. & Elec- 
tric Co. v. West, 280 US 234, 259- 
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288, 74 L ed 390, PUR1930A 225, 50 
S Ct 123. 

Early in 1944 the Board joined 
with the Securities and Exchange 
Commission in an investigation of 
cost of management contracts of the 
American Water Works and Electric 
Company, the same holding company 
which had the management contract 
with the Monmouth Water Company 
until 1944. This move to investigate 
followed the taking of testimony in a 
rate case involving the Commonwealth 
Water Company, another subsidiary, 
which testimony disclosed that the wa- 
ter company was paying a very exces- 
sive amount under the management 
contract for the services rendered. On 
the day that hearings were to start in 
the investigation, The American Wa- 
ter Works Company agreed that all of 
its management contracts would be 
voided and the services rendered would 
be paid for at cost. The petitioner in 
this case had reason, therefore, to be- 
lieve that it would be given the oppor- 
tunity to prove its allegation, in its 
petition, that the management contract 
fees allowed in the 1941 decision were 
excessive and that operating expenses 
of the Monmouth Company would be 
reduced accordingly. 

In 1942 our Board took official rec- 
ognition of the fact that testimony on 
the reproduction cost value of utility 
property, with inflated cost of com- 
modities and labor, would not be in- 
dicative of fair value and passed a 
resolution that such testimony would 
not be considered in a rate case for the 
duration of the War. This ruling 
would certainly have an effect upon 
fixing a valuation of the Monmouth 
property at a formal hearing, for the 
1941 Board decision was apparently 
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influenced by reproduction cost testi- 
mony, if not definitely fixed on a re- 
production cost basis. 

Since the Board’s decision in this 
case Price Control Legislation to 
avoid inflation has been enacted by the 
Congress and specific provision was 
made to control the price of water and 
other commodities. While the deci- 
sion in this case was, therefore, not a 
violation of the law, it was not in keep- 
ing with the spirit of the law. Further- 
more, the decision was made three 
weeks subsequent to the request by the 
President to Congress on July 30, 
1941 for enactment of Price Control 
Legislation. The President said then: 
“Inflationary price rises and increases 
in the cost of living are today threat- 
ening to undermine our defense 
effort.” 

Whether one agrees with the minor- 
ity opinion or one of the majority 
opinions in the Hope Case, supra, it 
must be recognized that this decision 
by the U. S. Supreme Court is one of 
the most important pronouncements on 
utility rate regulation in many years. 
I do not agree that the case determines 
that the original cost or prudent in- 
vestment theory must be applied to the 
valuation of all utility property, which 
contention is made by the petitioner. 
I do not agree either with the claims of 
the respondent counsel that our state 
courts would not be concerned with or 
influenced by the Hope decision. 
There is similarity in the wording of 
the statute construed in the Hope Case 
and the reasonable rate section of our 
Statute (R. S. 48:2-21). It certainly 
can be argued logically that if the pru- 
dent investment theory was applied to 
a New Jersey utility by our Board, the 
New Jersey courts would follow the 
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same reasoning as the U. S. Supreme 
Court in the Hope Case and approve 
the propriety of fixing valuations by 
that method. The contention of the 
respondent in this case that under the 
law of this state the reproduction cost 
or fair value method must be applied is 
fallacious. 

There is no reason to conclude from 
the opinions of our courts in the ap- 
peal of the 1942 decision of the Mon- 
mouth Water Case, 128 NJL 91, 43 
PUR(NS) 57, 24 A(2d) 505, or the 
Atlantic City Sewerage Co. v. Public 
Utility Comrs, (1942) 128 NJL 359, 
44 PUR(NS) 50, 26 A(2d) 71, that 
a reproduction cost or fair value base 
must be fixed. In the opinion of Jus- 
tice Bodine in the Monmouth Case, 
supra, 43 PUR(NS) at p. 59, he said: 
“The Board considered costs, repro- 
duction costs, and the value as an as- 
sembled operating and going concern. 


Experts testified to all elements and 
their testimony varied on most points. 
We can hardly say, however, that the 
Board’s findings have no support in 
the proofs. The Board considered all 


of the proper elements. In parallel 
columns annexed to the decision are 
to be found varying estimates of the 
different witnesses called. The weight 
of the testimony was for the Board 
and these findings are supported by 
the proofs.” 

In the Atlantic City Sewerage Case, 
supra, 44 PUR(NS) at p. 56, Justice 
Heher said: “But the fair value base 
is not necessarily confined to the hy- 
pothetical depreciated reproduction 
cost grounded on prices obtaining at 
the time of the inventory. These are 
not synonymous terms. Each case 
is governed in this regard by its own 
circumstances. The Board is em- 
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powered to determine what in the par- 
ticular situation is a just and reason- 
able return; and it must needs have a 
broad discretion in the exercise of that 
authority controlled by the statutory 
standard.” 

One of the petitioner’s principal 
contentions is that the proper basis for 
determining the value of the Mon- 
mouth Company property is by the 
prudent investment method. I be- 
lieve that there cannot be a compliance 
with the requirement of the statute 
that rates must be “just and reason- 
able” under any other method of fixing 
valuation. 

While different words are used, 
which are sometimes confusing, there 
are two main theories of fixing values 
of utility properties. One is reproduc- 
tion cost, sometimes called fair value, 
and slightly varied, to be called “pres- 
ent value.” The other theory is orig- 
inal cost or, with slight variations, 
prudent investment. Other methods 
such as book cost have been generally 
abandoned as inaccurate and obsolete. 

Under present-day economic condi- 
tions it is not only unreasonable, but 
next to impossible, to fix a valuation 
of utility properties on a present-day 
cost of reproduction basis. One of the 
elements, for instance, would be to find 
the cost of labor at the present rate for 
the number of man-hours used to con- 
struct a water pipe installed many 
years ago. Such labor cost would 
probably be several hundred per cent; 
but who is to say that the same type or 
amount of labor would he used, or 
whether the same method would be 
used, or whether either the material 
or the labor would have the same 
efficiency? Hundreds of men with 
picks and shovels would not dig a 
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ditch today but the same work would 
be done in a comparatively short time 
with a modern motor driven ditch-dig- 
ging apparatus. Under the reproduc- 
tion cost principle, rates of utilities 
should go up or down according to 
trends of increases and decreases in 
costs of materials and labor. This re- 
sults in lack of confidence in earnings 
by investors. Many investors were 
tragically misled in the 1920’s because 
they judged the value of utilities secur- 
ities by the inflated reproduction cost 
base earnings. 

In the Hope Case supra, at p. 227 of 
51 PUR(NS), there is the following 
statement: “The ‘present fair value’ 
rate base, (is) generally in ill repute.” 
On the same page of the same opinion 
there is the following footnote from 
the authority on utility regulation most 
generally recognized as the leading one 
in the United States: 


“The attempt to regulate rates by 
reference to a periodic or occasional re- 
appraisal of the properties has now 
been tested long enough to confirm the 


worst fears of its critics. Unless its 
place is taken by some more prom- 
ising scheme of rate control, the days 
of private ownership under govern- 
ment regulation may be numbered.” 
2 Bonbright, Valuation of Property 
(1937) 1190. 

The prudent investment principle 
of valuation is fairer for both the in- 
vestor and consumer. It permits a fair 
return on invested capital. 

In the minority opinion of Mr. Jus- 
tice Brandeis in the case of Missouri 
ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission, 262 US 
276, 289, 290, 67 L ed 981, PUR 
1923C 193, 201, 43 S Ct 544, 31 ALR 
807, is a classical expression of the 
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prudent investment principle. It is as 
follows: “. . . The thing devoted 
by the investor to the public use is not 
specific property, tangible and intangi- 
ble, but capital embarked in the enter- 
prise. Upon the capital so invested 
the Federal Constitution guarantees to 
the utility the opportunity to earn a 
fair return. 

“The investor agrees, by embarking 
capital in a utility, that its charges to 
the public shall be reasonable. His 
company is the substitute for the state 
in the performance of the public serv- 
ice; thus becoming a public servant. 
The compensation which the Consti- 
tution guarantees an opportunity to 
earn is the reasonable cost of conduct- 
ing the business. Cost includes not 
only operating expenses, but also cap- 
ital charges. Capital charges cover 
the allowance, by way of interest, for 
the use of the capital, whatever the na- 
ture of the security issues therefor ; the 
allowance for, risk incurred; and 
enough more to attract capital. The 
reasonable rate to be prescribed by a 
Commission may allow an efficiently 
managed utility much more. But a 
rate is constitutionally compensatory, 
if it allows to the utility the opportun- 
ity to earn the cost of the service as 
thus defined.” 

In St. Joseph Stock Yards Co. v. 
United States (1936) 298 US 38, 93, 
80 L ed 1033, 14 PUR(NS) 397, 430, 
56 S Ct 720, Chief Justice Stone and 
Justice Cardozo stated that the rule 
of prudent investment, as propounded 
by Justice Brandeis, “states the law 
at it ought to be.” 

One of the leading authorities on 
utility regulation, Professor Irston R. 
Barnes of Yale, sums up the advan- 
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tages of the prudent investment princi- 
ples as follows: 

“The prudent-investment principles 
may be analyzed from three points of 
view : the legal, the economic, and the 
administrative. 

“Legally, the prudent-investment 
method begins with a different con- 
cept of property from that which is 
implicit in the present-value method. 
The present-value method tends to re- 
gard property rights of utility corpora- 
tions as entirely equivalent to those 
which any private business might 
possess, at least with respect to the 
company’s rights to reasonable earn- 
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can be no ‘taking of property’ because 
the investor has ‘agreed,’ by embark- 
ing his capital in the enterprise, that 
the utility’s charges shall be reason- 
able. From a practical point of view, 
the concept of property to which the 
advocates of prudent investment ad- 
here emphasizes the rights of the secur- 
ity holders rather than the rights of 
the utility as an abstract and independ- 
ent entity. 

“Economically, the principles of pru- 
dent investment depart from those that 
are fundamental to the fair-value 
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method. Essentially, this difference 
is found in the fact that prudent invest- 
ment rests its determination of rates 
upon actual past costs, while the pres- 
ent-value method calculates utility 
charges on the basis of actual costs 
only with respect to operating ex- 
penses, the costs with respect to the 
capital investment being hypothetical 
present costs. The prudent-invest- 
ment program is more explicit than 
the present-value method in recogniz- 
ing that the ability to attract new cap- 
ita! is the ultimate test of the reason- 
ableness of the utility’s earnings. And 
finally, the prudent-investment method 
would regulate charges according to 
the needs of the utility, as measured by 
the contractual interest on outstanding 
bonds, the stipulated dividends on the 
preferred stock, and the dividend rate 
on the common stock that was required 
to attract capital to that investment. 

“Inasmuch as the prudent-invest- 
ment proposal arose from the admin- 
istrative inadequacies of the present- 
fair-value method, it is not surprising 
that the scheme seeks to place the ad- 
ministrative tasks on the simplest pos- 
sible basis. The stability of the rate 
base is combined with certainty as to 
the rate of earnings. Thus it is ex- 
pected that the investors’ added se- 
curity will enable the utility to attract 
capital on terms equally, or more fa- 
vorable than those which would pre- 
vail if the rate base were made to fluc- 
tuate with changes in prices.” (The 
Economics of Public Utility Regula- 
tion—Barnes at page 566.) 

While originally most state Com- 
missions and other regulatory bodies 
fixed utility valuations on the repro- 
duction cost basis, there are now but a 
few, outside of the South, which have 
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not recognized the cost or prudent in- 
vestment basis. The Interstate Com- 
merce Commission, Federal Communi- 
cations Commission, Federal Power 
Commission, and Civil Aeronautics 
Board all utilize the prudent invest- 
ment method. The following are some 
state commission opinions advocating 
the cost or prudent investment basis: 
California: Re Pacific Gas & E. Co. 
PUR1923C 385, 405 (sustained by 
U. S: Supreme Court in [1938] 302 
US 388, 82 L ed 319, 21 PUR(NS) 
480, 58 S Ct 334; [1938] 26 PUR 
(NS) 1, 26 F Supp 507). 
Massachusetts: Middlesex & Bos- 
ton Rate Case (1914) 2 Ann Rep 
Mass PSC 99, 111; Customers v. 
Northampton Electric Lighting Co. 
(1933) 36 PUR(NS) 353. 
Arkansas: Arkansas Power & 


Light Co. v. McGehee (1941) 42 
PUR(NS) 65, 80. 


District of Columbia: Re Potomac 
Electric Power Co. PUR 1923D 579, 
584. 

Idaho: Re Boise Artesian Water 
Co. (1923) 11 Ann Rep Idaho PUC 
155. 

. Maine: Butler v. Lewiston A. & 
W. Street R. Co. PUR1916D 25, 35. 

Maryland: Re Potomac Edison 
Co. PUR1933B 6, 19. 

Michigan: Re Michigan Bell 
Teleph. Co. (1935) 10 PUR(NS) 
149, 165. 

Montana: Cavanaugh v. Whitefish 
Municipal Water Utility, PUR1922E 
198, 294. 

New York: Re Iroquois Nat. Gas 
Co. PUR1919D 76, 87, 88; Carlson 
v. Jamestown Teleph. Corp. PUR 
1920F 645, 648. Re Sea Cliff & G. C. 
Gas Co. PUR1921A 211, 215. 

North Dakota: Barth v. Hughes 
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& D. Electric Co. PUR1922A 740, 
747; Re Midwest Power Co. PUR 
1922E 22, 36, 37. 

Oklahoma: Re Southwestern Bell 
Teleph. Co. (1935) 9 PUR(NS) 113, 
136. 

Pennsylvania: Public Utility Com- 
mission v. Solar Electric Co. (1938) 
24 PUR(NS) 337, 360-362; Public 
Utility Commission v. Abington Elec- 
tric Co. (1939) 28 PUR(NS) 257, 
260. 

Rhode Island: Division of Public 
Utilities v. Narrangansett Electric Co. 
(1939) 27 PUR(NS) 106, 108, 109. 

South Dakota: Morris v. North- 
western Bell Teleph. Co. PUR1922D 
769, 774. 

Washington: Public Service Com- 
mission v. Spokane Falls Gas Light 
Co. PUR1921C 519, 523; Depart- 
ment of Public Service v. Grays Har- 
bor R. & Light Co. (1936) 12 PUR 
(NS) 178, 200; Re Puget Sound 
Freight Lines (1940) 35 PUR(NS) 
452, 455. 

Wisconsin: Milwaukee Electric R. 
& Light Co. v. Milwaukee, PUR 
1918E 1, 25, 26; Marinette v. City 
Water Co. (1934) 9 PUR(NS) 308, 
316. 

In the majority opinion this prob- 
lem of the method of fixing a rate base 
is recognized (see page 111) but is dis- 
missed with the following words: 
“when that problem is presented it 
will, of course, be met. The Board de- 
clines to decide that it is properly pre- 
sented in the instant proceeding.” 
The petition filed in this cause charges 
that the rate base, upon which the 
Monmouth Company is now operating, 
is excessive by $1,618,095. In other 
words, it is claimed that the consumers 
of this company are paying unjust 
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rates to produce a return on a base 
almost 30 per cent above a proper in- 
yestment cost base. In view of the ac- 
tion by the majority of the Board of 
allowing the motion to strike, and the 
resulting denial to the petitioner of an 
opportunity to offer evidence and 
supporting legal argument, I cannot 
understand how it can be stated 
“when that problem is presented it will, 


of course, be met.” The problem is 
before us and it is the duty of the 
Board to meet it by permitting a pres- 
entation of the petitioner’s case at a 
hearing. 

In conclusion, I believe that for 
many reasons it would be an abuse of 
the discretion of the Board to dismiss 
the petition. The motion to strike 
should be dismissed. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Municipal Authority of Township of 
Blythe, County of Schuylkill 


Application Docket No. 62487 
January 3, 1945 


PPLICATION for approval of acquisition of certain waterworks 
F \ and properties by munictpal authority; granted. 


Municipal districts, § 4 — Acquisition of utility properties — Sufficiency of pro- 
Spective water supply. 

1. The customers of a municipal authority acquiring water utility proper- 
ties are amply protected, in so far as a water supply is concerned, by a 
covenant giving the municipal authority a right to take from a reservoir 
a specified amount of water annually for a certain number of years, where 
the covenant runs with the reservoir and where the Commission conditions 
its approval of the acquisition upon the submission to it of satisfactory 
proof that the covenant has been recorded and that proper financial arrange- 
ments have been made to assure that the municipal authority or its succes- 
sors may be able to carry out the terms of the covenant, p. 123. 


Municipal districts, § 4 — Acquisition of utility properties — Reasonableness of 
purchase price. 


2. The purchase price to be paid by a municipal authority acquiring utility 
properties is fair and equitable where it is substantially below the lowest 
element of value (depreciated book value or the determined original cost 
figure), where it does not adversely affect the vendor utility or the public, 
and where it is advantageous to the purchaser, p. 124. 


Security issues, § 49 — Prospective earnings — Debt service covered. 
3. The prospective earnings of a municipal authority will be high enough to 
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support an intended bond issue to finance the acquisition of utility proper- 
ties where the estimated net income will be sufficient to earn 3.39 times the 
annual interest charge and 1.45 times the annual interest and retirement of 


bonds, p. 125. 


(BucHANAN, Commissioner, dissents. ) 


By the Commission: The Munici- 
pal Authority of the township of 
Blythe, county of Schuylkill (Author- 
ity), applicant in this proceeding, by 
resolutions adopted July 15 and Sep- 
tember 24, 1943, determined to acquire 
by purchase, pursuant to the act of 
June 28, 1935, P.L. 463, as last 
amended by the act of May 26, 1943, 
P.L. 661, § 9(b), certain waterworks 
and water properties now owned and 
operated by The Silver Creek Water 
Company, The Pine Forest Water 
Company, and The Beechwood Water 
Supply Company. 

The cited section, which confers a 
new jurisdiction upon us, reads in part 
as follows: 

“(b) No Authority shall acquire 
by any device or means whatsoever, 
including a consolidation, merger, pur- 
chase, or lease, or through the purchase 
of stock, bonds, or other securities, the 
title to or the possession or use of all 
or any substantial portion of any proj- 
ect as defined in this act, which said 
project is subject to the jurisdiction of 
the Pennsylvania Public Utility Com- 
mission, without the approval of the 
Commission, evidenced by its certifi- 
cate of public convenience, first had and 
obtained in accordance with the proce- 
dure and investigations as to value as 
outlined in § 203 of the act, approved 
the 28th day of May, 1937 (Pamphlet 
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laws, 1053), known as the ‘Public 
Utility Law.’ The word ‘acquire’ as 
used in this paragraph shall include 
only the acquisition of existing facili- 
ties.” 

This matter is the first to be deter- 
mined by us in the exercise of our ex- 
tended jurisdiction, and we have given 
careful thought to the proper scope of 
our inquiry. We have concluded that 
the following precepts should guide 
our action: 

1. The value standard must repre- 
sent a fair price to the interested par- 
ties. 

2. The prospective earnings of the 
Authority must be high enough to sup- 
port the intended bond issue; other- 
wise the Authority consumers may suf- 
fer. 

3. All factors or matters relevant 
and material to the above requirements 
are appropriate subjects of our investi- 
gation. 

Having thus limited the field of our 
inquiry, we proceed to a consideration 
of the application. 

The Silver Creek Water Company 
(Silver Creek) was incorporated in 
1889 and, as a result of merger with 
seven other companies in 1930, has 
charter rights to furnish water service 
to the public in the townships of 
Blythe, Schuylkill, Cass, Foster, Reil- 
ly, Frailey, and Tremont, and the bor- 


122 





thos 
into 


i thre 


oper 
were 
Phil 
Corr 
wate 
and, 
furn 
cial 

how 


g Serv 


tial ; 
U 
24, 


thor 


RE MUNICIPAL AUTHORITY OF TOWNSHIP OF BLYTHE 


oughs of New Philadelphia and Mid- 
dleport, all in Schuylkill county. 

The Beechwood Water Supply 
Company (Beechwood) and the Pine 
Forest Water Company (Pine For- 
et), both incorporated on April 9, 
1929, have charter rights to furnish 
water service to the public in the town- 
ships of New Castle and East Nor- 
wegian, respectively, in Schuylkill 
county. 

The physical properties of Pine For- 
est and Beechwood consist only of 
transmission mains connecting the east- 
ern and western divisions of the prop- 
erty of Silver Creek. The Consumers 
of Pine Forest and Beechwood have 
been billed for service by Silver Creek, 
and the revenues from and the ex- 
penses of operating in the territories of 


those companies also have been taken 


into the accounts of Silver Creek. The 
i three companies, in short, have been 
operated as one. All three properties 
were originally constructed by the 
Philadelphia & Reading Coal & Iron 
Company for the purpose of furnishing 
water primarily for its coal operations 
and, as an incident thereto, water was 
furnished to residential and commer- 
cial consumers. Since about 1929, 
however, the principal sources of water 
i service revenues have been the residen- 
tial and commercial customers. 

Under a contract dated September 
24, 1943, and a supplement thereto, 
dated July 5, 1944, between the Au- 
thority and the aforesaid water com- 
panies, the Authority would acquire, 
for a consideration of $367,500, all 
the fixed capital of Beechwood and 
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Pine Forest, including materials and 
supplies of the latter (the former hav- 
ing none), and all the fixed capital of 
Silver Creek (including materials and 
supplies) except (1) the Tumbling 
Run dams and reservoirs and 15,000 
feet of transmission mains from such 
reservoirs to a point near the borough 
of St. Clair; (2) certain barren lands 
west of the Crystal reservoir in Foster 
township; and (3) certain other lands 
west of Tumbling Run. The contract 
also provides that Silver Creek will de- 
liver to the Authority, if called upon to 
do so, a maximum of 155,000,000 gal- 
lons of water from Tumbling Run 
reservoir annually for thirty-five years. 

[1] Both contracting parties, it was 
stated of record, consider that the pur- 
chase price of $367,500 includes the 
value of the water which the Authority 
has the right to take from Tumbling 
Run reservoir, and that agreement to 
supply water upon the annual payment 
of $2,500 is considered by the vendor 
companies to be a “covenant running 
with Tumbling Run.” It was also 
stated that when the properties are 
transferred it is proposed “‘to file said 
covenant of record” prior to any sale 
of Tumbling Run. In view of these 
statements on behalf of both parties, 
we are satisfied that the necessary wa- 
ter supply to the Authority from 
Tumbling Run is adequately protected 
as a matter of law. However, ex ma- 
jori cautela, we will direct as a condi- 
tion of our approval that the parties 
submit to us, within thirty days after 
service of this order, satisfactory proof 
(1) that the covenant has been record- 
ed, and (2) that proper financial ar- 
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rangements have been made to assure 
that Silver Creek or its successors will 
be able to carry out the terms of the 
covenant. 

The various protests against ap- 
proval of this application concern (1) 
the assurance and cost of the supple- 
mental water to be furnished by Silver 
Creek from its Tumbling Run prop- 
erty, (2) the suitability for public wa- 
ter supply purposes of the water of 
Crystal reservoir to be acquired by Au- 
thority, and (3) the fairness to the 
Authority of the purchase price. Al- 
though two hearings were held in 
Pottsville, a central point in the ter- 
ritory involved, no evidence or proof 
was presented by protestants in sup- 
port of their allegations. We believe 


that the consumers of Authority will 


be amply protected, in so far as the 
Tumbling Run supply is concerned, by 
the foregoing covenant and the condi- 
tions imposed by us hereafter in dis- 
posing of this proceeding. With re- 
spect to the Crystal reservoir supply 
the record shows that acquisition by 


Undepre- 
ciated fixed 
capital less 
overheads 
and 
materials 
and supplies 


$1,471,940.41 
. 778,438.84 
789,095.59 


Reproduction Cost 

(as of 12/31/43).... 
Historical Cost 

(as of 12/31/43).... 
Book Value 

(as of 6/30/43) 


The undepreciated book value figure 
of $789,095.59, according to the rec- 
ord, represents the actual installation 
cost of the properties. It does not in- 
clude an element of profit to affiliates 
of the water companies. 
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Deprecia- 
tion 


$163,364.16 $1,308,576.25 
98,852.75 
286,530.32 


Authority will not result in any ad- 
verse change, and affirmatively that an 
improvement in the situation may be 
anticipated. The propriety of the price 
to be paid by Authority will be dis- 
cussed hereafter. 

[2] The Authority proposes to fi- 
nance the proposed acquisition by the 
sale of $420,000 principal amount of 
35-year 34 per cent Water Revenue 
Bonds. The bonds would be sold to 
an investment broker at a discount of 
5 per cent, and the net proceeds 
($399,000) would be used substan- 
tially as follows: 

To provide funds to pay the con- 
tract price of $367,500 for the 
properties of Silver Creek, Pine 
Forest, and Beechwood 

To provide working capital 

To provide a reserve for contin- 


gencies 
To pay estimated expenses of acquisi- 


The Authority has submitted the 
following evidence of value of the 
properties which it purposes acquir- 
ing: 

Depreciated 
value of 
fixed capital 
less over- 
heads plus 


materials 
and supplies 


$1,315,621.38 

679,586.09 7,045.13 686,631.22 

502,565.27 6,060.84 508,626.11 
The purchase price of $367,500 is 
substantially below the lowest element 
of value (depreciated book value, or 
the determined original cost figure, of 


$508,626.11). Since this situation 
does not, under the circumstances, ad- 


: Materials 
Depreciated and 
value supplies 


$7,045.13 
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versely affect the vendor utilities or 
the public, and since it is advantageous 
to the Authority, the purchase price 
of $367,500 appears to be fair and 
equitable. Our precept as to value is 


therefore satisfied. 

[3] We now come to the prospects 
of a sufficiency of Authority earnings 
for the payment of all proper operating 


expenses incident to furnishing ade- 
quate service to the public, and inter- 
est and sinking-fund charges on its 
bonds. 

The actual operating experience of 
the vendor companies and the estimat- 
ed results of operations under Author- 
ity ownership, are shown in the fol- 
lowing table: 


Estimated 


average 

under 
Authority 
ownership 1943 
$71,000 


Operating Revenues 


Actual results of operations (a) 

5-year 5-year 10-year 
average average average 
1939-43 1938-42 1934-43 


$93,156 $76,404 $71,146 $71,742 





Operating Expenses: 
Water Purchased for Resale 


Power Purchased 
Plant Operations 
Maintenance 

General Expenses 


Uncollectible Consumers’ Accounts .. 


Taxes 

Depreciation 

Authority Expenses 
Total Operating Expenses 


Operating Income 
Non-Operating Income 


Gross Income 
Deductions from Income 


Net Income 


11,811 
17,244 
14,589 
13,500 
516 
4,823 
12,433 


5,447 
14,461 
20,919 

6,896 

412 

1,750 

12,213 


3,088 
13,663 
20,929 

5,118 

309 
971 
12,059 





$74,916 


$62,098 


$56,137 





$18,240 
2,356 


$14,306 


(8,948) 


$15,009 
(10,794) 


$14,334 
(6,858) 





$20,596 
10,313 


$5,358 
2,063 


$7,476 
1 


’ 


$4,215 





$10,283 


(a) Includes operations of Tumbling Run property. 
Note: The above figures, except the Authority estimate, include operating revenues from 
sales to the borough of Schuylkill Haven in 1943, and the operating expenses incident thereto 
for water obtained from Tumbling Run property. The gross revenues from sales to the borough 


$3,295 


$4,215 $6,445 


of Schuylkill Haven included in the 1943 figure are $18,160. 


The estimated net income of $30,- 
500 would provide satisfactory aver- 
age debt service coverage as shown be- 
low: 


Times 


Average earned 
Annual interest charge $8,984 3.39 
Annual interest and retire- 
ment of bonds .....+2.--- 20,984 1.45 


Our precept as to prospective earn- 
ings, like that as to value, is therefore 
satisfied. 

The matters and things involved in 
the application having been duly sub- 
mitted and heard, and full considera- 
tion having been given thereto, we find 
and determine that approval of said 
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application should be granted and that 
a certificate of public convenience 
should issue to the Authority in evi- 
dence thereof. 

Commissioner Buchanan files a dis- 
senting opinion. 


BuCHANAN, Commissioner, dissent- 
ing: In April, 1943, Stroud & Com- 
pany, Philadelphia investment bank- 
ers, acquired with the approval of the 
district court for the eastern district of 
Pennsylvania having jurisdiction in 
the bankruptcy proceedings involving 
The Philadelphia & Reading Coal and 
Iron Company (1) all the capital stock 
of the three companies, together with 
a claim for $253,560.64 of the Coal 
and Iron Company against The Silver 
Creek Water Company, (2) the cap- 
ital stocks of four paper companies 
having net cash assets of about $2,800, 
and (3) a parcel of land estimated to 
be worth $1,500. The cost to Stroud 
& Company was $405,265.81, plus 
$27,750 for fees, commissions, and ex- 
penses, making an aggregate cost of 
$434,015.81. 

The only other interested bidder in 
the picture was The Municipal Au- 
thority of the township of Blythe which 
apparently was outbid by the invest- 
ment house. 

The book value at June 30, 1943, of 
the net assets acquired by Stroud & 
Company in April, 1943, at cash cost 
of $434,015.81 was as follows: 


Assets of Silver Creek, Pine 

Forest and Beechwood 
Book Value Fixed Capital .... $1,075,054.15 
Less Reserve for Depreciation .. 309,428.89 


$765,625.26 


Materials and Supplies three 


Accounts Receivable 
Prepaid Accounts 


$809,958.34 
8,633.49 


Less Liabilities of the three com- 


$801,324.85 


Subtotal 
Other Assets Acquired 
Net assets of four paper com- 
panies 


Parcel of land estimated value .. 1,500.00 


$805,624.85 


On its face, this transaction looks to 
be a favorable one for Stroud & Com- 
pany but on the basis of facts Stroud 
& Company had made a doubtful bar- 
gain from an operating point of view 
as may be seen by an examination of 
the income statements appearing in the 
majority report, and capitalizing the 
earnings on a 10 per cent basis before 
taxes or 6 per cent basis after taxes. 
The 5-year average 1939-1942 at 10 
per cent before taxes gives a value of 
$160,560 and at 6 per cent after taxes 
gives a value of $228,424. Upon the 
same basis the 10-year average gives 
almost identical values. The 1943 
earnings’ basis cannot be used because 
of a favorable contract which has since 
terminated and would not be recurring. 
But that is not all of the trouble which 
Stroud & Company would have faced 
if it had procéeded to operate its new 
venture permanently. 

The transmission mains of the three 
water companies were laid primarily to 
supply water to coal mines of The 
Philadelphia & Reading Coal & Iron 
Company in seven townships and two 
boroughs in Schuylkill county. With 
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the secession of coal mining activi- 
ties by P. & R. C. & I. Co. in 1929, 
the principal use of the water system 
was for residential purposes and the 
supply of the Reading Company rail- 
road yards at St. Clair and in 1930, 
the various service units were merged 
into Silver Creek Water Company. 
The result of the abandonment of 
coal operations was that considerable 
capacities in the transmission mains of 
the water company were not used nor 
useful in the public service and from 
a regulatory point of view proper ad- 
justments and allowances must be 
made upon the books of the company 
to compensate for such excess capaci- 
ties. Such adjustments if properly 


made would reflect upon the books, net 
fixed capital at the maximum figure, 
$406,000 paid by Stroud & Company 


for the water company stock and more 
properly should be adjusted downward 
to approximate $228,500 reflected by 
the capitalization of the 5-and 10-year 
average earnings of public utilities. 
With the purchase of the Silver 
Creek Company stock, Stroud & Com- 
pany acquired $19,706.52 in cash; 
$17,187.32 in accounts receivable ; $1,- 
378.40 in prepaid accounts, but also 
assumed liabilities of $8,633.49 for a 
net asset balance of these items of $29,- 
638.75. It also acquired net assets of 
four paper companies at $2,800 and a 
parcel of land at $1,500, making the 
net cost to Stroud & Company of fixed 
capital of Silver Creek $434,015—less 
$33,938.75 or $400,000 in round fig- 
ures. Shortly after the acquisition of 
Silver Creek, that company entered in- 
to a very favorable contract to supply 
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the Defense Plant Corporation plant 
operated by the Aluminum Company 
of America at Schuylkill Haven from 
which it increased its gross revenues 
$18,000 between August and Decem- 
ber of 1943 and continued to supply 
water under the contract until late in 
1944. The contract terminated just 
prior to the second and final hearing in 
this case, not a coincidence in my opin- 
ion. Under that contract net income 
was greatly increased, thereby further 
reducing by way of dividends, or other- 
wise, the cash investment of Stroud & 
Company in the property. 

Now, Stroud & Company proposes 
to transfer a part of the assets so ac- 
quired to the Municipal Authority, its 
competitor in the bankruptcy proceed- 
ing, for a price or sum of $367,500. 
The assets to be so transferred are the 
bare physical assets of the three water 
companies less Tumbling Run dam 
and Crystal dam watershed and anoth- 
er small parcel of ground. Stroud & 
Company through Silver Creek will 
retain the cash and liquid assets plus 
Tumbling Run, Crystal watershed, 
etc., with a net investment therein of 
practically zero. 

The Municipal Authority will obtain 
a sprawling, disjointed, ineffiecient, 
oversize water plant ; lacking the neces- 
sary water supply of Tumbling Run; 
threatened by “strip” mining on its 
Crystal watershed and with a property 
on its hands which had an earnings 
capitalization for the total property of 
$228,500. With Tumbling Run out of 
the picture the value must necessarily 
be considerably less. Yet the Munici- 
pal Authority proposes to issue bonds 
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against such values to the amount of 
$420,000 and set up the physical plant 
on its books at $385,000. The only way 
such amounts can be justified is on the 
basis of the capitalization of the sav- 
ings in taxes and depreciation charges 
enjoyed by the Municipal Authority, 
that is in itself unconscionable since it 
yields the single public advantage to 
private profit, but that is what has been 
done. 

As I see this case, the Municipal Au- 
thority while acquiring the local water 
supply, which is in itself laudable, has 
forfeited its public advantage by the 
enrichment of Stroud & Company, 
owners of the capital stock of the wa- 
ter companies by (1) an excessive pay- 
ment for the bare bones of the water 
system ; (2) permitting Tumbling Run 
dam and watershed to remain in the 


ownership of the Silver Creek Water 
Company with a doubtful contract as 
to a firm water supply: (3) pledging 
possible rate reductions for a period 
of thirty-five years. 

As to the future of Tumbling Run 
reservoir, it has been alleged that 
Pottsville Water Company is in the 
need of an additional water supply 
(Pottsville Water Co. v. Schuylkill 
Haven [1944] Complaint Docket 
13947, 55 PUR(NS) 41). If that 
allegation is true, there is no doubt 
that the additional water supply will 
come from Tumbling Run to the un- 
just enrichment of Stroud & Company 
and the detriment of the Municipal 
Authority of Blythe township. 

For these reasons, I am opposed to 
the acquisition of the water facilities 
at the price to be paid as being con- 
trary to the public interest. 
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“i Industrial Progress 


ru Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Parts and Service for Surplus 
Military Trucks Available 


A=. the needs of fleet and individ- 

ual operators who in increasing numbers 
are purchasing surplus military trucks from 
the Procurement Division, U. S. Treasury De- 
partment, the Chevrolet Motor Division of 
General Motors Corporation has set up a com- 
plete program to provide spare parts and main- 
tenance service for these vehicles. 

Under this arrangement, when notification of 
a Treasury procurement sales of surplus mili- 
tary vehicles is received, a representative of 
Chevrolet in the sale area makes available a 
windshield sticker for each Chevrolet military 
truck offered. This sticker notifies the pur- 
chaser at once that the vehicle is a 4 x 4 (four 
wheel drive) special military truck, built under 
government contract to Army specificatiOns. 
The sticker advises that an owner’s and oper- 
ator’s manual has been made available to help 
insure maximum service from the vehicle when 
converted to civilian use. 

Special instructions have been given to each 
of Chevrolet’s 37 zone service managers lo- 
cated throughout the country, on the proper 
maintenance of these Army vehicles including 
several types of special equipment. While the 
majority of the parts used are the same as on 
regular Chevrolet equipment, those special 
parts peculiar only to the military units, have 
also been made available to ‘Chevrolet dealers. 


Fluorescent Lamps to Light 
40% Postwar Homes 


hee lamps, which have crossed the 
threshold of a comparatively few Ameri- 
can homes, will provide about 40 per cent of 
the lighting in homes built after the war, ac- 
cording to Miss Myrtle Fahsbender, director 
of home lighting for the Westinghouse Lamp 
Division, Bloomfield, New Jersey. 

The Westinghouse home lighting specialist 
said ‘that because of the efficiency and the shape 
of fluorescent lamps, as well as the color of 
light these tubes produce, they will logically be 
used first in the kitchen, bathroom, basement, 
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breakfaSt room, and utility spaces such as the 
sewing ‘room and the home hobbyist’s work- 
shop. 

Although acknowledging that fluorescent 
lighting would not be a dominant factor in ex- 
isting homes because many persons are hesi- 
tant about ripping out fixtures already installed 
and because decorative possibilities with light- 
ing are limited in many existing homes, the 
lighting specialist estimated that in the postwar 
era an average of 2 per cent of the existing 
28,000,000 American homes wired for electric 
service will change three incandescent lighting 
fixtures to fluorescent each year. 


Add Washing Machines, Dryers 
To Hotpoint Postwar Line 


Y  Weomss washing machines and electric 
tumbler dryers were announced as post- 
war additions to the home laundry line of Edi- 
son General Electric (Hotpoint) Appliance 
Company, in a wartime “meeting-by-mail” bul- 
(Continued on page 36) 








Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVING AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 
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Straight-line Tap Changers With Silver to Silver Contacts 
easily aCCessible for INSPection and Cleaning through 
Dholes jn Cover, 


Changers of the three Phases are Operated by a 
t which issues through the Side of the tank 
from the floor, if desired, Static 


©n tap Changers °n all high Voltage 


the coils are placed on the Core, they are Subjected 
Pressure 8reater than the Stresses €ncoun.- 
In service under © most €vere short. ¢; 
Conditions. This insures the ability of t nsf 
£0 withstand Short-circuies With Safety. 


The regulating taps are located N such Places of the 
Winding 4S tO Cause a mini alancing. Each 
{ap is m at y 
hus leaving t 
oil Circulation and 
ances for tap leads. 


The line and tap leads Consist of heavily insulated Cables 
SUPPorted by stiff insulating tubes, thus Providing a ligid 
SUPPoOrt for the leads and Preventing any Possible dis- 
(Ortion and damage during Short-circuits. 


Core, Coils, Cover and bushings form 
Can be lifteg 4S a unit, and whic 
Out disturbing electrical] co 

er. Four heavy fods pr, 
Cover and bushings. 


PA. 
GH“T2, 
AVENUE. N. S., PITTSBUR 

E 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 


quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION. ELECTRIC CORPORATION 
ERIE, PA. J Sold by Leading Jobbers 


TITAN) 


CONDUCTOR FITITInGs 





letin sent recentiy to regional and district sales 
managers by Fred C. Margolf, manager, home 
laundry sales division. The field sales execu- 
tives were told that the new appliances would 
be ready as soon after reconversion as manu- 
facturing conditions permitted and that they 
would round out a “complete home laundry” 
merchandising presentation under the com- 
pany’s selective dealer activity. 

Noting that in the past, the washing ma- 
chine has been the only piece of home laundry 
equipment sold to almost 90 per cefit of the 
people doing home laundering, and that most 
of the drudgery associated with home launder- 
ing of clothes was due to “hanging out on lines 
after carrying up- basement stairs, with subse- 
quent hours spent in hand ironing,” a planned 
home laundry center was urged. 

The report cites figures to show that less 
than 15 per cent of homes own an ironing ma- 
chine, while not more than one per cent use a 
clothes dryer, while 65 per cent of the nation’s 
wired homes own washers. 

More than 4,300,000 families, the bulletin 
said, place a washer number one among their 
postwar wants in 1944 War Production Board 
survey.’ The WPB poll reported that an 
estimated 2,800,000 families had tried unsuc- 
cessfully to buy a machine during the year pre- 
vious to April, 1944. ; 

The bulletin noted that 96 out of every 100 
families do some laundry at home, while 55 
wash all of the family’s wearing apparel and 
household linens. Less than 15 of each hundred 
families own an ironing machine, and not one 
per cent own a clothes dryer. 


Industry Is Urged to Learn 
Handling of Veterans Now 


pric handling of discharged veterans on 
their return to civilian jobs in industry is a 
supervisory problem that foremen and depart- 
ment heads must learn now, Allan R. Culli- 
more, president of the Newark College of En- 
gineering, has warned industry in the current 
special issue of Management Information, 
“How to Handle Our Returning Veterans.” 

“In spite of all that management can do in 
placing these men, the burden of working out 
their salvation is going to lie chiefly with the 
supervisor,” he says, “and he ought to under- 
stand pretty definitely a few of the simple 
things that lie back of success in handling 
them. 

“The key to effective readjustment of the re- 
turned veteran,’ Mr. Cullimore states, “is to 
supervise him the same as you would any 
other man. The supervisor must remember to 
let the veteran help himself. He must realize 
that the supervisor’s job is to supervise, which 


“MASTER*LIGHTS"” 

© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 


CARPENTER MFG. CO. 


197 Sidney St., Mass. 
MASTER*LICHT"MARERS™ 
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Save to Win 


with these four simple rules 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maxifhum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 


— Exide — 


CHLORIDE 
BATTERIES 





...is a vital principle 
of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care .. . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 


Exide Batteries of Canada, Limited, Toronto 
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means to indicate to an individual how he can 
be more productive for his own good and that 
of the company.” 

A complimentary copy of the special issue 
of Management Information, “How to Handle 
Our Returning Veterans,” will be furnished to 
any company executive on request to the pub- 
lishers, Elliott Service Company, 219 East 44th 
Street, Department P-1, New York 17 


Home Cookery Course Initiated 


UBLIC SERVICE ELEectric & GAs COMPANY 

oF NEw JERSEY has .initiated a new home 
cookery course for war brides and brides-to- 
be, to enable them to compete competently with 
the basic hunger service men will bring back 
to home tablecloths. 

In announcing the course, Henry Steinmetz, 
vice president in charge of sales, pointed out 
that reconverting the returning happy warriors 
from K-rations to home cooking is one of the 
major problems facing millions of brides and 
brides-to-be who have had no opportunity to 
set up housekeeping. Meat loaves, odd salads, 
chiffon pies, and attractively labelled tins, 
which have made up most of the cooking ex- 
perience of these women, will not satisfy the 
GI’s craving for thick steaks and onions, fried 
potatoes, saleratus biscuits, a good Irish stew, 
or a double portion of homé made apple pie. 
With the proper recipes and the automatic 
features on gas ranges built to “CP” standards, 
the reconyersion of GI Joe to home cooking 
will be relatively simple for any bride, even 
though she has never touched a pot or pan be- 
fore, Mr. Steinmetz pointed out. 


Veterans Accept “E” Award 


i tee: fourth Army-Navy “E” award pre- 
sented to the Brown Instrument Company 
for war production excellency was accepted 
February 20th by a group of honorably dis- 
charged veterans of World War II on behalf 
of their fellow workers and management of 
the Philadelphia industrial precision instru- 
ment manufacturer. 

E. B. Evleth, vice president and general man- 
ager, pointed out that the Brown com- 
pany, a division of Minneapolis-Honeywell 
Reguiator Company, has rehired every honor- 
ably discharged veteran who was a former em- 
ployee and who sought reémployment. 


Water Softener Booklet Ready 


OCHRANE CorporaTION, Philadelphia, Penn- 

sylvania, announces the availability of a 
publication on green sand Zeolite softeners. 
Power plant operators, or those interested in 
the production of soft water, may obtain this 
informative booklet by writing for Publication 
2860-A. 


Named Assistant to President 


L. Exxiotr has been appointed assistant 

e to the president, tube cleaner divisions, 

Elliott Company, according to announcement 
by Grant B. Shipley, president. 

Mr. Elliott was formerly general manager 

of Elliott Company’s Springfield, Ohio, plant. 


G-E Personnel Changes 
Announced 


Re J. Corptner has been elected vic® 
president and assistant to the president of 
the General Electric Company with general 
administrative duties as designated by the 
president, it has been announced by Charles 
E. Wilson, president. Mr. Cordiner has been 
assistant to the president for the past eighteen 
months, since his resignation as vice chairman 
of the War Production Board. 

Shifts in responsibility for G-E’s em- 
ployee and commercial relations and a change 
in the management of its apparatus department, 
effective January Ist. 

D. Spicer, formerly the vice president 
responsible for apparatus manufacturing, is 
now a member of the president’s staff with 
headquarters in New York. He is in charge 
of employee relations and is also consultant on 
general manufacturing matters. 

G-E’s apparatus operating committee was 
discontinued at the close of the year, Mr. Wil- 
son announced, and Roy C. Muir, formerly a 
vice president of the executive staff, has re- 
linquished his special duties to become gen- 
eral manager of the apparatus department. 

Earl O. Shreve, vice president and chairman 
of the apparatus operating committee with re- 
sponsibility for all apparatus sales, has relin- 
quished these duties to become a member of 
the president’s staff in charge of the company’s 
customer relations. His headquarters will be 
in New York. 


DAVEY TREE TRIMMING SERVICE 


» 1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


DAVEY 


TREE TRIMMING 
FOR 


LinE CLEARANCE 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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SPRING HANGERS 


1. Compute the load 
2. Select the required stock size 


When spring hangers for modern flexibly sup- 
ported piping systems are “tailor-made” for each 
load condition, a lot of scarce engineering and 
drafting man-hours are required in designing. The 


_ Grinnell Spring Hanger will save this time -— it is 


“pre-engineered for the job.” The capacity you 
need is conveniently “packaged” — one of 14 stock 
sizes, 

123% MAXIMUM CHANGE IN SUPPORTING FORCE 
OF SPRING IN 3” VERTICAL TRAVEL-IN ALL SIZES 


GUIDES PREVENT CONTACT OF COILS WITH CASING 
WALL OR HANGER ROD AND ASSURE CONTINUOUS 
ALIGNMENT AND CONCENTRIC LOADING OF SPRING 


COMPACT—REQUIRES MINIMUM HEADROOM 


ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 


14 SIZES AVAILABLE FROM STOCK--LOAD RANGE 
FROM 84 LBS. TO 4700 LBS. 


EASY SELECTION OF PROPER SIZES FROM SIMPLE 
CAPACITY TABLE 


INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATORS 
UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 


Write for descriptive folder on Fig. 268 
Pre-Engineered Spring Hangers. 
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The conventional, trailer- 
mounted air compressor still 
has its place on construction 
jobs where air is needed in 
one place for a period of 
days or weeks. Here, the 
famous Davey Air Aristocrat 
does a job second to none. 





MOST COMPRESSOR JOBS ARE SMALL 


But most construction compressed air 
jobs are small—and can be done 
ASTER, MORE ECONOMICALLY, WITH 
LESS MANPOWER by takin sévaniage 
of the MOBILITY of the DAVEY AUTO- 
AIR COMPRESSOR. 


The Davey AUTO-AIR is mounted on the 
truck, and will go anywhere as fast as 
the truck can S At the same time. 
because the AUTO-AIR occupies less 
than one-third of the body space, the 
same truck can carry the men, tools 
and materials to do the job. 


PUBLIC UTILITY 
THE BIGGEST USERS 


Power for the compressor is taken direct 
from the truck engine through the Davey 
Power-Take-Off. Use of one engine re- 
duces “‘first’’ cost, lowers operating and 
maintenance costs — provides more gqir- 
per-dollar-invested over a long period 
of years. This time-proved, heavy-duty 
compressor can be mounted on most 
trucks — whether new or already in use 
and can be readily changed from one 
truck to another. 


Available in 60, 105, 160, 210 and 315 
cim capacities. 


COMPANIES ARE 
OF DAVEY AUTO-AIR 





oe ee ee) 


IN PRINGIPAL CITIES 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. » >» > 





Tue AMERICAN APPRAISAL Company 
INVESTIGATIONS, APPRAISALS AND STUDIES 
‘ for 
ACCOUNTING AND REGULATORY REQUIREMENTS 


NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
p and other principal cities 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA . CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








DESIGN Si ord, Bacon & Davis, ANC. RATE CASES 


CONSTRUCTION APPRAISALS 


Engineers 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, “ Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 














FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 


Knoxville San Francisco Houston 
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LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “<- Washington, D. C. 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 


New Projects Management . Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
New York San Francisco 











Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON © NEWYORK e CHICAGO ¢« HOUSTON e« PITTSB8URGH 
SAN FRANCISCO e LOS ANGELES 
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WELSBACH ENGINEERING and MANAGEMENT CORPORATION 

Utility Appraisals » Engineering » Construction - Street Lighting Maintenance 
Consultants on All Phases Utility Operations 

General Office: 1500 Walnut St., Philadelphia 2 








80 BROAD STREET 


The J. G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 


NEW YORK 4. N. Y. 








ALBRIGHT & FRIEL, INC. 


143 Enani 
| 





Water, Sewage and Industrial Waste Problems 
Airfields, Refuse Incinerators & Power Plants 
Industrial Buildings 
City Planning Reports 
Laboratory 


1520 Locust Street 


Valuations 


Philadelphia 2 


JacKsSOnN & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUST RIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 








JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 





LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LASALLE St., CHicaco 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHnIO. 
PENNSYLVANIA, WEST VIRGINIA. KENTUCKY 
Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


A. S. SCHULMAN ELEctric Co. 
Contractors 


TRANSMISSION LINES—UNDERGROUND DistTRrI- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH DEaRBoRN Sr. CHICAGO 








W. C. GILMAN & COMPANY 
ENGINEERS 


and 


FINANCIAL CONSULTANTS 
55 Liberty Street New York 











J. W. WOPAT 


Consulting Engineer 


Construction—Supervision 
Appraisals—Financial 
Rate Investigations 
1850 McCormick Bldg., South Michigan Ave. 
Chicago, Illinois 
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RMORED CABLE : RUBBER POWER CABLES : VARNISHED CAMBRIC CABLES 


CRESCORD 


Rubber Jacketed 
Portable Cord 


FOR LONG SERVICE 
ON TOUGH JOBS 


Improvements in Buna-S (Government Synthetic 


Rubber) and the development of better manu- 


facturing methods have resulted in an excellent 


portable cord, comparing favorably with CRES- 
CORD formerly made with crude rubber which 
over many years had earned such an outstanding 


reputation for long life. 


CRESCENT 
WIRE and CABLE 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


UVILDING WIRE : IMPERIAL NEOPRENE JACKETED PORTABLE CABLE 


@SAITAVI GUVOGdIHS: SITMIM TOHLNAS: SITEYD AVMUAVd GNV GAISVONA AVAIITI GHOIOVWAad 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





“.. We should take a page from the automobile manuf 
turers’ book: and adopt standardized designs; and then, at 
suitable intervals, develop improved designs . . .” | 


EPETITIVE manufacture and con- 

stant design progress can go hand 
in hand. The automobile industry is 
only one of the many examples. 

A full realization of this by utility 
men is basic to General Electric's pro- 
posal for repetitive manufacture of 
héavy. power apparatus. When this 
utility executive goes on to say that 
he “will be pleased to purchase 
major electric equipment ‘off the 
shelf’, he naturally expects that this 
equipment will be improved from 
model to model, as well as lowered 
in cost, as a result of repetitive 
manufacture. , 

All of General Electric’s research 
and éngineering facilities stand back 
of this. expectation. The history of 
those G-E. products which have ad- 
vanced from “tailor-made” to “ready- 


The best investment in the world is in this country's future — BUY. WAR’ BONDS sibel ua 
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made’ production shows continual 
improvement. Examples are G-E 
MAZDA lamps, G-E refrigerators, dis- 
tribution transformers, switchgear. All 
have shown steady advancement in 
design. 

Thus, it is our conviction that re- 
petitive manufacture will bring you 
better power apparatus, as well as 
lowering its. price level. How soon 
we can achieve. the desired results 
will depend in large measure upon 


the extent to which you are able to. 


co-operate in atcepting minor limita- 


tions on individual preferences for 


the sake of major gains over all. 
General Electric, Schenectady, N. Y. 


ELECTRIC 
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